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Should Corporate Trustees Seek 


Small Estates and Trusts? 


ROSEBERRY 


Vice-President and Manager, Trust Department, Security-First National Bank, 
Los Angeles, California. 


With the You Have $1,000, you have Estate’’ 
the Security-First National Bank has been conducting vigor- 
ous campaign encourage small trust accounts with gratifying 
results. this article are published some Mr. Roseberry’s 
experiences related the recent convention the Financial 
Advertisers Association, The Homestead, Virginia. 


commonly admitted that administration, are 

primary modern problem again lowering our sights with 
facing trust companies the de- 
creasing number large fortunes 
which were evident few decades 
ago, when the trusteeship 
single large estate might have 
kept well staffed trust company 
profitably engaged for gener- 
ation more. multi- 
million-dollar fortunes under ad- 
ministration 
trustee were considered the wtima 
desiderata. But more recent 
years, most have felt fortu- 
nate when occasional million- 
dollar better estate came 
us, and for volume, the accepted 
sense, have looked estates 
the hundred-thousand class. Now, 
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respect the size estates which 
serve. 

This the changing background 
national economics into which 
American corporate trust institu- 
tions must fit their activities. 
They may either content them- 
selves with declining volume 
the larger estates adapt their 
services fit the smaller ones and 
vigorously after the latter 
new fields. own bank, while 
continuing cultivate the special 
field larger estates, has aggres- 
sively sought and planned for new 
business volume with special em- 
phasis “small” estates. 


Preparing for this new empha- 
sis, and the business expected 
flow from it, began with 
review our internal methods 
and practices, with the purpose 
simplifying and streamlining our 
operations. revised our pro- 
cedures for carrying “small” 
estate (from $1,000 $25,000 
the spread designated) 
through every step and depart- 
ment administration and dis- 
tribution, adjusting our methods 
eliminate delays, lost motion 
and unnecessary expense hand- 
ling, but without anywhere sacri- 
ficing technical quality human 
and friend-making relationships 
with our customers. 

also examined our prevail- 
ing public relations policy. Trust 
service was originally thought 
available only the very rich, 
and that idea seems still pre- 
vail the public mind. be- 
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lieved that and 
constructive step our venture 
was overcome this false notion 
and convince the man the 
street our sincere desire ob- 
tain and handle estate and trust 
matters for him whenever 
his dependents wanted needed 
our service. 


Small Estate Division 


this end, publicized our 
“Small Estates Division,” with its 
own literature, signs and promo- 
tional effort, all centered 
accessible location just inside the 
main entrance our Trust De- 
partment and plainly designated 
overhead sign, “Small Es- 
tates Division.” The wording 
this sign, the way, proved 
mistake. found that our 
receptionists, with 
discernment, were apologizing for 
directing the Small Estates 
Division all whom our advertising 
brought into the department. 
promptly changed the sign 
Business Department,” 
save our customers any embarrass- 
ment resentment being con- 
signed, even without screening, 
the “small” estates division. 

might timely add here 
that we, like most trust institu- 
tions America, had long handled 
small estates, guardianships and 
trusts. But had failed ade- 
quately publicize that fact, and 
the public generally—even some 
our own banking personnel—were 
not aware it. 

popular campaign seem- 
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ingly complete without spot-light- 
ing slogans. devised few 
our own, such as, “If you have 
$1,000 you have estate,” and 
“we settle estates $1,000.” One 
both these appeared all 
our leaflets, pamphlets, booklets 
and stuffers, which were issued 
many sizes and colors and distrib- 
uted through the mail, over the 
counter every department the 
bank, and with our banking cus- 
tomers’ statements. repeated 
these slogans radio “spot” and 
“commercial” announcements, ran 
them captions for our news- 
paper display and magazine ad- 
vertisements. used them again 
and again—not the belief that 
the man with only $1,000 neces- 
sarily needed trust 
service all cases, but 
invitation addressed unmistakably 
the man “small” estate, what- 
ever his concept the term might 
be, bring his estate matters 
our trust department for dis- 
cussion about what could 
for him his family. 

Included all our advertising 
was outline the major 
things did probating wills, 
and table the statutory fees 
for administering estates vari- 
ous sizes, starting with $1,000. 

for the estate when 
can help, outline our service, 
and schedule our fees—has 
consistently appeared all our 
advertising. naturally vary 
the illustrations and layouts, but 
the text essentially the same. 


New Business Doubled 


Under this advertising formula 
doubled our new business ac- 
quisition, both hand and 
expectancy, 1944. shall 
exceed that record 1945. 

The chief factor this success- 
ful record, believe, was our 
breaking down the accepted 
belief the “average citizen” 
that his business was too small 
Encouraged our definite as- 
surance, the public print, that 
would welcome estates small 
$1,000, the man with $50,000 
$60,000 $70,000 approached 
with confidence investigate 
our service might apply 
his own requirements. Practically 
every individual aware the 
eventual necessity settling his 
her own estate. Many, have 
found, are uneasy and distrustful 
the processes and the outcome 
and are eager become better in- 
formed about them. are grati- 
fied find that even those who 
approached with the purpose 
interested that selling our service 
was usually not difficult job. 


Living Trusts Next 


Our next step publicizing our 
trust facilities will the culti- 
vation “small” living and testa- 
mentary trust business. When 
enter this field extensively shall 
doubtless have turn the com- 
mon trust fund which have not 
yet used, largely because 
have California enabling act. 
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But the common trust fund vehicle 
for trust investment, which has 
been widely and successfully tested 
the trust field, “must” 
are invite mass use our 
services for small and medium 
trust accounts. 


Our definition the “small” 
trust acount will differ, course, 
from that the “small estate. 
The minimum for trust will 
begin point where 
the principal the fund exceeds 
the immediate financial require- 

ments its beneficiaries. 

tomers the field “small” trusts 
count both the retired and the 
active business and professional 
man and woman, elderly people 
whose life savings are not large but 
very precious them, and finan- 
cially inexperienced beneficiaries 
substantial, medium-sized 
small inheritances life insurance 
proceeds. can serve these needy 
people wide range ways, 
fit almost any reasonable individ- 
ual ideas requirements, and 
with more skill and responsibility 
than available them elsewhere, 
yet without sacrificing those qual- 
standing and personal interest 
which are essential the full 
discharge the ethical and legal 
requirements good trusteeship. 
And these arrangements can con- 
tinue long beyond the passing 
the founders the trusts. What 
boon here offered both the 
living and the hereafter born. 


Discretionary Powers 


The whole idea trust func- 
tioning has suffered through, first, 
failure include trust instru- 
ments broad discretionary trustee 
powers for the benefit depend- 
ents and, second, our own failure 
publicize the real truth about our 
personalized trust service. 
own institution have largely 
corrected this omission instru- 
ment drafting, but only recently 
have undertaken correctly 
inform the public about our admin- 
istrative practices this sub- 
ject. our first conference 
with customer raise this 
subject for discussion. Almost 
uniformly find desire 
have the trust administered 
primarily for the benefit some 
life tenant tenants. never 
lose sight this objective, while 
papers are being drawn nor after- 
wards while are administering 
the trust, even though may 
exhaust the whole trust fund 
accomplish it. And what 
faction such trustee attitude 
all concerned! 

The usual wording specimen 
trust provision which use 
vest power liberally use 
the trust estate for the primary 
beneficiaries may interest. 
Here one: 


“The primary purpose intent 
creating this trust provide 
for wife, and the rights and inter- 
ests remaindermen are subordinate 
and incidental that purpose. The 
provisions hereof shall liberally con- 
strued the interest and for the bene- 
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fit said wife, being desire 
that trustee shall liberal al- 
lowing the trust 
estate for her benefit, over and above 
the stated and optional payments here- 
inabove provided for her, and that 
shall not limit itself only cases 
emergency from ill 
ness, misfortune otherwise, but that 
shall make such principal encroach- 
ments also provide additional and 
appropriate comforts and luxuries for 
wife.” 


This group may interested 
illustrative cases the appli- 
cation this discretionary power 
own bank. Here are some 
them: 


Trust No. 1001—Beneficiary 
French citizen, resident Paris. End 
war finds him badly shaken and 
need. $150 additional was sent 
him from the very meagre fund left 
for him relative, assist him 
obtain new clothing and few 
urgent necessities. 


Trust No. 1002—Advanced one-half 
fund due beneficiary few months, 
enable down payment home. 


Trust No. thrown 
out employment. Paid him $500 
extra meet living expenses until re- 
employed. 

Trust No. 1004—Elderly person had 
become seriously ill. Decided pay 
all necessary expense 
fund, addition income, and take 
care all family needs long 


necessary. 


Trust No. 1005—To care for widow 
who has suffered broken hip, will 


sell whatever assets the estate may 
required provide her with needed 
funds. 


Trust No. 1006 Mother with 
meager means has incurred extra ex- 
pense visits son who has been 
confined hospital for ten months. 
Arranged advance money from very 
small trust defray costs essential 
trips visit her son. 


The popularity such policy 
when applied the “small” trust, 
living and testamentary, easily 
imagined. Here opportunity 
for you make trust advertising 
history. The idea may not 
easily reduced eye-catching 
advertising phrases. 
successful telling the story 
the man the street—above the 
din other appeals him 
behalf myriad goods and ser- 
vices—is challenge your best 
efforts. 

Both correction and 
cation public with 
respect corporate trust 
are make warmer friends 
grow size and usefylness. 
the humane quality, 
and that they, emphasize every 


customer contact. 


bas 


Developing All Around Credit Man 


member the Robert Morris 
Associates recently submitted 
the following question: “What are 
the opinions the order 
duties routines within the bank 
and the credit department that 
most quickly and surely devclop 
all-around credit men?” This 
question was passed along the 
membership and number 
interesting replies were received 
and were recently published the 
Bulletin the Robert Morris 
Associates follows: 

this bank have attempt- 
develop the staff the credit 
department bringing promis- 
ing young men, encouraging them 
study acounting, and letting 
them work through the routine 
the department. those in- 
stances which they came directly 
into the credit department from 
school, they had little acquaintance 
with bank operations, and now 
belief that any one assuming 
responsible job the credit 
department should have 
four months’ tour the oper- 
ating departments develop 
knowledge banking fundamen- 
tals. 

not have specified 
order duties within the Credit 
Department, and the changes 
made individual from one 
type duties another may de- 
pend rather largely upon his pre- 
vious background and experience. 
rounded credit man should have 
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had some experience other de- 
partments the bank; should 
spend quite little time the 
work obtaining information 
from outside sources such other 
credit men, etc., and should spend 
considerable time the analysis 
financial statements, developing 
the point where can used 
investigations the customer’s 
accounts, etc. 

Presupposing good general 
education with knowledge econ- 
omics and accounting, the pro- 
spective credit man should receive 
simultaneously basic training 
credit investigating and state- 
ment spreading, beginning each 
sphere with the simplest cases. 
Progress depends particular 
aptitude and should timed 
suit the capability the indiv- 
idual. 

Wide collateral reading all 
current phases financial econ- 
omic, political specifically 
credit essential. 

Credit files should studied 
regularly from the very first. This 
will help greatly foster general 
familiarity with credit terminology 
complete actual credit problems. 

Credit inquiries should an- 
swered letter under careful 
supervision soon elementary 
steps have been mastered. The 
composition credit letters de- 
mands close attention the pro- 
duction complete and unambig- 
uous pictures and leads naturally 


into the formation analytical 
processes. 

The writing commercial 
paper letters carries this one step 
farther insofar degree in- 
dividual analysis required. 

The final stage training 
reached when independent analy- 
ses are made, beginning, course, 
with simple problems. this 
stage, the credit man presumably 
has arrived sufficient develop- 
ment entrusted with the 
giving oral credit information 
customers’ names offering 
complications. 

When the analyst 
progressed point where his 
judgment and opinions begin 
bear recognizable weight, direct 
contact with the loaning officers 
the discussion and treatment 
problems should encouraged. 

Progress the individual can- 
not stereotyped. While the 
ripening process more rapid 
some cases than others, 
course training can supplant 
the actual experience which forms 
the principal stock-in-trade 
all-around credit man. 

our feeling that credit 
man should have knowledge 
the operating departments, par- 
ticularly the commercial loan de- 
partment, the bank. His duties 
the credit department should 
cover all phases data gathering. 
They should such that enable 
him understand the importance 
and purpose the information re- 
ceived. should take from the 
financial statements the informa- 
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tion required for the lending 
analyze and interpret them and 
thus form some judgment con- 
cerning the credit risk. 

Six months one year 
various operating departments. 

tions. 

new business. 

Setting statements. 

During period training 
assignments, and d—take 
courses A.I.B. colleges. 

Second man account di- 
vision. 

Account man Division 
Head. Chief duties—answering in- 
quiries and mail from other organ- 
iaztions but most important func- 
tion, analyzing statements 
customers 
opinion the line credit. 

Some experience the 
Branch Offices. 

Opportunity inspect 
industry. 

Men our credit depart- 
ment have been selected largely 
from other departments the 
bank. The original choice 
based schooling, background 
and their aptitude for general 
work. When coming into the 
department, new members, where- 
ever possible, are assigned 
several weeks instruction 
our filing division. this manner 
they become acquainted with the 


a 
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filing procedure and the con- 
struction the credit folder. 
likewise gives the individual 
chance come contact with 
numerous files thereby enabling 
him become familiar with the 
names our customers. During 
this period, small, routine check- 
ings with outside trade and bank 
sources are assigned, giving the 
new member opportunity 
develop confidence his telephone 
and also become 
known other credit men out- 
side quarters. 

Providing the individual has had 
accounting training will 
assigned the analysis section 
the department. given 
reference books statement 
analysis and 
His readings are supplemented 
discussions with senior credit men 
who instruct him our procedure, 
industry background, commodity 
markets, etc. Where 
taken sufficient new members 
one time, regular classes have been 
held. All our men are encouraged 
take supplemental accounting 
and universities. 

Lacking any accounting knowl- 
edge consequence, new man, 
after initial period the filing 
section, trained the general 
operations the department. 
There are numerous activities, 
such loan record maintenance, 
assignment procedure, trade re- 
vision files, etc., which give him 
foundation general credit 
experience. the course hand- 


ling such jobs becomes ac- 
quainted with our technique and 
continually new tasks 
broaden his knowledge pro- 
cedure and investigation, and 
encouraged supplement his 
daily application with outside 
study. Proper courses are re- 
commended. With experience his 
duties responsibilities are 
increased until such time 
able handle all types credit 
inquiries and general department 

have found beneficial 
have all members obtain some 
training each the two im- 
portant divisions, namely, analysis 
and investigation. Therefore, 
proper seasonal periods inter- 
change men order that all may 
acquire some training each 
phase our activities. 

credit man the procedure would 
like follow, possible, would 
the operating departments the 
bank such the Bookkeeping, 
Transit, Collection, Foreign, 
Trust, Auditing Departments, 
Tellers’ Cages and Loan Depart- 
ment. Then bring man into the 
Credit Department junior 
credit man where would 
taught credits from investigations 
and statement spreading through 
senior credit analyst. our 
operation have tried use 
our Credit Department 
training ground for junior loan 
officers. 


| 
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BANKING LAW ARTICLES 


JOSEPH NOBILE RUDOLPH NOBILE 
Legal Editor Assistant Legal Editor 


Bank Held Not Liable for Misappropriation 
Corporate Funds Corporate Officer 
Absence Bad Faith 


Before bank can held liable for amount checks paid 
out alleged unauthorized endorsement officer cor- 
poration, who misappropriated the proceeds said checks, and 
particularly where said corporate officer presents bank 
spurious resolution the corporation evidence his auth- 
ority endorse corporation’s checks, held that there must 
showing circumstances that would reasonably support 
the inference that the corporate officer was committing breach 
trust. Until such circumstances occur, bank not bur- 
dened with the duty obligation institute inquiry into 
the conduct its depositor (corporate officer) order pro- 
tect those for whom such depositor holds the money checks, 
but between whom and the bank there privity. fur- 
ther held that when trust funds are deposited the individual 
name trustee fiduciary, such corporate officer the 
instant the bank incurs liability accepting the checks 
for deposit unless has actual knowledge the infirmity 
defect, the circumstances are such that the bank charge- 
able with knowledge that the depositor violating his trust, 
that the bank’s conduct: taking the checks for deposit 
occurred under circumstances which amount bad faith. This 
was decided the case Condor Corporation Cunningham, 
District Court Appeal, Second District, Division Cali- 
fornia, 162 Pac. Rep. (2d) 21. 

The court its opinion stated: 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1225. 
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Plaintiff commenced this action recover from defendants the 
sum $29,350.87, allegedly due the proceeds certain checks, 
payable plaintiff, and collected defendant bank from the drawee 
bank upon the alleged unauthorized endorsement defendant Cun- 
ningham, and which endorsee the proceeds said checks were paid. 

not deem necessary determination the questions 
presented upon this appeal set forth minute detail the factual 
background upon which this litigation rests, and shall therefore epit- 
omize from the record what consider the salient facts neces- 
sary for consideration the light the questions law with which 
are here concerned. that regard, will suffice say that 
plaintiff was corporation, organized for the purpose taking 
over the assets another corporation which was bankruptcy. 
Defendant Felix Cunningham was attorney for plaintiff corporation 
and, the time the transactions involved this action, was 
also its secretary and treasurer. The office plaintiff corporation 
was maintained the law offices defendant Cunningham, where 
the corporate seal and all records, books and files the corporation 
were kept under the personal supervision and control said Cun- 
ningham. The only other officer the corporation was Simeon Aller, 
its president. addition the president, the corporate board 
directors consisted three other members. There were permanent 
employees plaintiff corporation, but from time time the services 
bookkeeper Cunningham’s office were engaged. Meetings the 
directors were not held any particular place and usually occurred 
luncheon some restaurant, which defendant Cunningham 
would from time time report the directors “the amount money 
received from different sources.” 


The assets plaintiff corporation were interests some mo- 
tion pictures which were being distributed other corporations, and 
also certain claims against several motion picture distributing com- 
panies. Plaintiff corporation was not engaged the business pro- 
ducing distributing any motion pictures, and its sole business was 
liquidate the foregoing assets and distribute the proceeds its 
stockholders, who were two classes. Class “A” stockholders were 
the unsecured creditors the aforementioned bankrupt corporation 
whose assets were taken over plaintiff corporation. Class “B” 
stockholders consisted the former stockholders the bankrupt 
corporation. 

All checks payable plaintiff corporation came defendant Cun- 
ningham’s office and were received him. the preparation and 
control the minutes meetings plaintiff corporation, Cunning- 
ham, when testifying witness, was asked “The minute book was 
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kept entirely, was it, under your control and supervision?” which 
replied “That right.” 

March, 1940, plaintiff corporation resolution established 
account the South Hollywood Branch defendant bank, and such 
resolution provided for the withdnawal corporate funds checks 
signed jointly President Aller and defendant Cunningham, secre- 
tary and treasurer. Defendant Cunningham testified that, the same 
meeting March 1940, was “authorized and directed 
collect corporate moneys and put the same into the corporate bank 
account, and carry all the work necessary maintain the Con- 
dor Corporation bank account and make perform its functions.” 

For some years prior the organization plaintiff corponation, 
defendant Cunningham, his own name, maintained two accounts 
the Melrose and Irving Branch defendant bank, one which 
characterized general law office trust account,” and which used 
only “to deposit funds which came into hands trustee,” such 
collections wherein the checks were made payable him and would 
deduct fee something like that and forward the balance the 
client.” The other was his personal account. 

The confessed duplicity defendant Cunningham commenced dur- 
ing February, 1940, and, the time his perfidy was discovered 
Christmas Eve, 1941, had misappropriated total $29,350.67 
belonging the plaintiff corporation which was secretary and 
treasurer. This amount was represented over 100 checks, all 
which were made payable plaintiff corporation and were Cun- 
ningham endorsed “Condor Corporation Felix Cunningham, Secre- 
tary and Treasurer.” Bearing such endorsements the checks were 
either cashed presented Cunningham the Melrose and Irving 
Branch defendant bank for deposit his “trustee” “personal” 
account, were received defendant bank, credited Cunningham’s 
account and disbursed through the medium his personal checks 
drawn the aforesaid accounts maintained him personally. The 
proceeds from all the checks deposited his “trustee” “personal” 
were used Cunningham for his personal benefit and none 
for the benefit plaintiff corporation, except that, subsequent the 
discovery his defalcation, did transfer from his two accounts 
way reimbursement the sum $18,115.10, which leaves the amount 
sought recovered plaintiff corporation this action the sum 
$11,235.77, with interest from Decémber 24, 1941. 

From the record appears that from February, 1940 defendant 
bank continued receive from defendant Cunningham the aforesaid 
checks payable corporation and endorsed above set forth 
until some time May, when presented for deposit check for 
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$9,000.10, June, when tendered one the checks amount 
$12,495.14. Upon that occasion, which was after Cunningham 
had deposited some checks payable plaintiff corporation one 
the other his said accounts, when presented the check for de- 
posit, was referred Charles Griffiths, Manager the Branch 
defendant bank where Cunningham maintained his aforesaid accounts. 
Defendant Cunningham stated the Branch Manager that was his 
desire deposit the check his “trustee” account and that the teller 
desired “clearance” from Manager Griffiths before would accept 
the check for deposit defendant Cunningham’s account. The Bank 
Manager informed defendant Cunningham that would necessary 
have file the bank authority from plaintiff corporation em- 
powering Cunningham endorse checks made payable the 
tion and then deposit them his account. Defendant Cunningham 
advised the Bank Manager that resolution had been adopted authoriz- 
ing him that very thing and that would file certified copy 
such resolution with the bank. Following the aforesaid interview, de- 
fendant Cunningham, according his testimony, “looked the min- 
utes and did not see such resolution, prepared drafted reso- 
lution which contained authority endorse, and certified it, and 
sent down the bank.” (Emphasis added.) The unauthorized reso- 
lution lodged with defendant bank reads follows: 

“Resolved further that Felix Cunningham be, and hereby 
elected treasurer this Corporation hold office until the first meet- 
ing the Board Directors after the next annual meeting the 
stockholders until his successor shall have been elected and shall have 
qualified. 

further that Felix Cunningham, the treasurer this 
Corporation, and Simeon Aller the president this Corporation be, 
and they each hereby are, authorized execute and acknowledge all 
documents pertaining the business this Corporation, endorse 
checks made payable this Corporation, collect funds properties 
belonging this Corporation, and all other things and take all 
other necessary steps behalf this Corporation are not other- 
wise provided for the By-laws this Corporation the Board 
Directors.” (Emphasis added.) 

The record definitely reflects the fact that the aforesaid resolution 
was not any time adopted the Board Directors plaintiff 
corporation, and defendant Cunningham time advised the Board 
Directors, any member thereof, that had prepared and filed 
with the bank such resolution. While must assumed that the 
Board Directors plaintiff corporation knew that Cunningham was 
endorsing checks, because such instruments could not collected and 
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deposited the credit plaintiff corporation without endorsement, 
the evidence does indicate that the Board Directors did not know 
that defendant Cunningham was endorsing some checks and depositing 
them his own two accounts. 

The default defendant Felix Cunningham, for failure answer 
complaint, was duly entered and his stipulation for judg- 
ment the cross-complaint lodged against him defendant bank 
having been filed, judgment was rendered against him favor plain- 
tiff corporation for the sum $20,350.77, with interest, and favor 
defendant Bank America against cross-defendant Cunningham 
the sum $1,188.58. far the judgment affected this 
appeal concerned, was favor plaintiff and against defendant 
Bank America for $1,103.60, and was arrived upon evidence 
which showed that defendant Cunningham from time time deposited 
Condor Corporation checks his individual account while was over- 
drawn. Sometimes included funds his own the same deposit 
with Condor checks. times Cunningham’s funds, other than Con- 
dor Corporation checks, were sufficient cover the overdraft, and 
other times part the Condor funds went into the overdraft. The 
aforesaid sum $1,103.60 the aggregate amount Condor funds 
that were applied after first applying Cunningham’s in- 
dividual funds deposited thé same time. Upon the authority 
line cases holding that, although innocent party may receive 
negotiable instrument under such circumstances from trustee for 
cash deposit his account, such person cannot receive the instru- 
ment payment debt the trustee such third person without 
being affected any defect the trustee’s title, judgment was given 
against defendant Bank for such amounts. 

Defendant Bank has not appealed from the judgment rendered 
against it, but plaintiff corporation appeals from the limited judgment 
its favor the ground that its recovery against defendant Bank 
should have been for the sum $11,235.77, which represents the full 
amount corporate funds embezzled its secretary and treasurer, 
defendant Cunningham, and which were deposited him his own 
private accounts with defendant Bank and thereafter withdrawn and 
used for his own use and benefit. 

The trial court found that defendant Bank was indebted plain- 
tiff corporation the sum $1,103.60 with interest the amount 
$84.90, total $1,188.58, under plaintiff’s first, third, fourth and 
fifth causes action. the remainder plaintiff’s complaint, the 
court found that certain negotiable instruments were drawn three 
persons favor plaintiff endorsed plaintiff; that said checks 
were drawn banks other than defendant Bank America; that 
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plaintiff was entitled the possession said checks prior the time 
when they were unlawfully converted defendant Cunningham and 
him negotiated the defendant Bank. was further found that 
defendant Cunningham cashed deposited each check and delivered 
the same defendant Bank America, save and except some six 
checks totaling $75.27, which collected through another bank; that 
defendant Cunningham appropriated all the money received 
his own use and benefit. 

The court further found that was not true that defendant Cun- 
ningham took possession said checks any them without right 
authority, that endorsed each any said checks without 
authority, that cashed deposited delivered the defendant 
Bank any said checks without authority; but that true that 
without authority appropriated all the money thereby received 
his own use and benefit and that said acts took place each 
check about the date thereof; that the total value the checks 
converted the defendant Cunningham was and the sum $29,- 
350.87 that demand has been made the defendant Cunningham for 
repayment said sum, and that part thereof has been paid except 
the sum $18,115.10, and that there due and owing from the de- 
fendant Cunningham the plaintiff the sum $11,235.77 and interest 
thereon from December 24, 1941. 

The court further found that all times mentioned the com- 
plaint Cunningham was secretary the plaintiff corporation and 
such secretary had custody the seal said corporation and was 
within the scope the authority said Cunningham state per- 
sons interested and inquiring what resolutions, minutes and by-laws 
had been adopted the board directors said corporation; that 
prior the time when the checks mentioned the complaint were en- 
dorsed and delivered Cunningham the defendant, the secre- 
tary the plaintiff corporation delivered the defendant Bank 
copy resolution purporting have been adopted the board 
directors said corporation, which resolution purported state that 
the said Cunningham was authorized endorse checks payable 
that the said copy was certified Cunningham secretary 
said corporation true and correct copy resolution 
theretofore adopted the plaintiff corporation, and the said certifi- 
cate Cunningham was attested with the seal the corporation; 
that the defendant believed that such resolution had fact been duly 
adopted said corporation and relied said resolution and certifi- 
cate said Cunningham accepting the checks endorsed Cun- 
ningham that such resolution had been adopted the corporation 
but Cunningham was fact authorized said corporation endorse 
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and collect checks payable the said corporation hereinabove set 
forth. 

Two main questions are presented upon this appeal, the first 
which whether defendant Cuningham, the faithless secretary and 
treasurer plaintiff corporation, had authority endorse the checks 
here question, and secondly were the facts and circumstances here 
present such that defendant Bank can held participant Cun- 
ningham’s misappropriation funds the ground that the circum- 
stances surrounding the check transactions were sufficient generate 
knowledge the part the Bank give notice the infirmity 
the checks? That Cunningham’s title for the purposes used the 
checks was defective cannot questioned, because negotiated them 
“in breach faith” and “under such circumstances amount 
fraud.” Civ. Code, 3136. But, unless defendant Bank had notice 
such infirmity defect, such notice defined section 3137 the 
Civil Code, then follows that the depositary was clothed with the 
right holder due course and held the checks free from any de- 
fect title proir parties, Civ. Code, 3138. 

whether defendant Cunningham had authority endorse the 
checks the query must answered the affirmative. was full 
control the affairs the corporation, whose main business was the 
collection moneys due from motion picture distributors. While 
the by-laws contained provisions defining the duties Cunningham 
secretary and treasurer and did not authorize him endorse checks, 
nevertheless there evidence that all checks payable plaintiff cor- 
poration came defendant Cunningham and the board directors 
were aware the fact that was endorsing such checks, because en- 
dorsement was necessary checks that honestly deposited the 
corporation’s bank account. addition this, Cunningham testi- 
fied that had authority endorse the checks and there was denial 
thereof. Obviously, defendant Cunningham was bound, between him 
and the corporation which employed him, endorse the checks only 
for the purpose depositing the amounts thereof the credit 
plaintiff corporation, but can said that defendant Bank had 
knowledge notice any such instructions obligation upon the 
part Cunningham that the Bank was possession such 
that its action accepting checks endorsed Cunningham for de- 
posit his individual accounts amounted bad faith? Civ. Code, 
was showing that the checks here question were en- 
dorsed any differently from the checks which were deposited the 
credit defendant Corporation. Appellant cites numerous cases but 
all such cases appears that the endorsement the fiduciary 
was either forgery unauthorized. And when signature forged, 
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made without authority the person whose signature purports 
be, wholly inoperative. Civ. Code, 3104. are persuaded 
that the trial court was justified finding that Cunningham was 
authorized endorse checks belonging plaintiff corporation. 
the instant action, are also confronted with the fact that when de- 
fendant Bank requested Cunningham that file with evidence 
his authority endorse and collect upon checks belonging plain- 
tiff corporation, forwarded the Bank resolution properly certi- 
fied and bearing the corporate seal, which resolution Cunningham 
was empowered endorse the corporation’s checks and collect the 
money therefrom. True, this resolution was spurious, but his act 
certifying the resolution having been adopted the corporate body 
was within the scope his authority secretary the corporation 
and was binding upon the latter. National Bank San Mateo 
Whitney, 181 Cal. 202, 207, 183 Under all the facts and cir- 
cumstances here present, cannot said that defendant Bank ac- 
cepted the checks under such circumstances ought have put 
ordinary man inquiry ascertain the true facts. are impressed 
that was not negligence bad faith upon the part defendant 
Bank, but the misplaced confidence the part plaintiff corpora- 
tion its secretary and treasurer Cunningham that made the wrong 
possible. Such being the case, under familiar principles law “where 
one two innocent persons must suffer the fraud negligence 
third, whichever the two has accrediated him ought bear the 
loss.” National Bank San Mateo Whitney, supra, 181 Cal. 
page 205, 183 page Therefore, the court was correct 
holding that defendant Bank took the checks holder due course. 


The weight authority supports the holding that before defendant 


Bank can held liable, view Cunningham’s authority endorse 


plaintiff corporation’s checks, there must showing circum- 
stances that would reasonably support the inference that Cunningham 
was committing breach his trust. Until such circumstances occur, 
the Bank not burdened with the duty obligation institute 
inquiry into the conduct its depositor order protect those for 
whom such depositor holds the money checks, but between whom and 
the Bank there privity. Our views herein stated find support 
Santa Marina Co. Canadian Bank Commerce, Cir., 254 391; 
Civ. Code, 3106, 3107, 3133, 3137, 3138, 3140, 3090; 
Southern Trust Commerce Bank San Diego Savings Bank, 
Cal. App. 215, 212 385; United States Fid. Guar. Co. First 
National Bank, Cal. App. 437, 123 352; White-Dulany Co. 
Craigmont State Bank, Idaho 100, 279 621; Maryland Casualty 
Co. City National Bank, Cir., 662; Rice People’s Sav- 
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ings Bank, 140 Wash. 20, 247 1009; Quanah Ry. Co. 
Wichita State Bank, 127 Tex. 407, 701, 106 821. 

the case Walsh American Trust Co., Cal. App. 654, 
323, upon which appellant places great reliance, the court 
expressly stated page 659 Cal. App. 2d, page 325 
2d, that the only direct testimony the issue the endorser’s 
right authority endorse the check question, believed, estab- 
lished the lack authority endorse. hereinbefore pointed out 
such situation exists the case bar. Nothing the last cited 
case militates against our holding that where the evidence justified the 
finding the court that the endorsements were made Cunningham 
with authority, the defendant Bank became holder due course and 
took the instruments free from any defect title the fraudulent 
agent trustee. Other cases cited appellant are readily dis- 
tinguishable from the case with which are here concerned, are 
predicated upon rule adopted some jurisdiction which contrary 
the weight authority supporting the principle enunciated herein, 
that, when trust funds are deposited the individual name trus- 
tee fiduciary, the Bank incurs liability accepting the checks 
for deposit unless has actual knowledge the infirmity defect, 
the circumstances are such that the Bank chargeable with 
edge that the depositor violating his trust, that the action the 
Bank taking the check for deposit occurred under circumstances 
which amounted bad faith. Civ. Code, 3137. 

Since the questioned findings are supported the evidence and the 
findings support the judgment, ordered that the ap- 
pealed from and affirmed. 

YORK, J., and DORAN, J., concur. 


Bank Prevails Action Note Despite Bank Officers’ 
Knowledge Special Agreements 
Liabilities Makers 


Generally bank chargeable with knowledge acquired 
its officers pertaining transactions within the scope 
the bank’s business, when the knowledge comes the officer 
his official representative capacity. His knowledge the 
knowledge the bank. this general rule there 
the exception that where the officer individually interested 


NOTE—For similar decisions see Digest (Fifth 1132. 
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the transaction adversely the bank, his knowledge will 
not imputed the bank since his interest best served 
concealing it. latter exception the general rule 
was held applicable the facts the case Bank Moun- 
tain View Winebrenner, Springfield Court Appeals, 
Missouri, 189 (2d) 429. 

president and cashier plaintiff bank had knowledge 
their official capacities, members club, that the per- 
sons who belonged that club would not sign note which 
made them jointly liable and had only agreed sign note 
accordance with the units which they held said club. 
The note which seventeen members the club signed, was not 
the value $1,500, but only for such portion $1,500 
the signers were financially responsible, the units which 
they held the club amounted to. The note signed said 
members was worth less than $1,500 and the interest the 
cashier and president plaintiff bank was adverse the 
interest the said bank. 

was held that plaintiff could sustain its action the 
note against the defendants, notwithstanding the fact that 
evidence showed that the cashier and president plaintiff 
bank had knowledge members club, that the members 
thereof would not agree joint liability the note for 
$1,500. Any knowledge the bank officers the agreements 
unit holders the club cannot imputed the bank, 
account their interest the transaction adverse the bank. 
Judgments for the defendants separate pleas abatement 
were improper. Judgment reversed and case remanded. 

The court its opinion said: 


Among other things, Black, then Chief Justice the Supreme 
Court Missouri, S.W. page 826, said: “The law well 
settled that when officer corporation dealing with his 
individual interest the corporation not chargeable with his uncom- 
municated knowledge facts his title the property 
which the subject the transaction.” 

Judge Black, quoting from Innerarity Merchants’ Nat. 
139 Mass. 332, N.E. 282, Rep. 710, further said: ‘But 
this principle can have application where the director bank 
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the party himself contracting with it. such case the position 
assumes conflicts entirely with the idea that represents the interest 
the bank. director offering note which the owner 
for discount, proposing for loan money collateral security 

Judge Black was there referring the well known general rule 
that knowledge officer bank knowledge the bank. 

Judge Cox further cited, the case Bank Noel Chamber- 
lain, supra, the case Benton German-American National Bank, 
122 Mo. 332, S.W. 975, 977. the Benton case, Judge Brace 
referred the general rule that the knowledge officer bank 
knowledge the bank, and acknowledged the exception where the 
interest such officer was adverse the interests the bank, and 
said: “Whatever may have been his knowledge (Wyman) the con- 
dition the company’s stock account, its affairs generally, 
that knowledge cannot imputed the bank when, subsequently, 
came procure for that company discount paper acquired 
his negotiation for the company which represented. seems 
well-settled law this state that knowledge which comes 
officer corporation through his private transactions, and beyond 
the range his official duties, not notice the corporation.” 

Bank Noel Chamberlain, supra, Judge Cox also cited Bart- 
lett McCallister, 316 Mo. 129, 289 S.W. 814, and State Pierce, 
320 Mo. 209, 269, 271, par. Both those cases were 
written when member the Supreme Court Missouri. 

the Bartlett case, the trial court allowed preference only 
$16,000, which defendant bank had received for two worthless notes 
and disallowed preference for the balance plaintiff’s claim. The 
bank only profited the extent $16,600 the transaction. There 
was appeal, involving about $13,000 more, for which preference 
was allowed. 

The case State Pierce was criminal case. Among other 
things, the criminal responsibility the defendant that case de- 
pended upon the knowledge his alleged fraudulent transactions 
which was possessed officer the corporation personally. The 
corporation has knowledge the connection with Pierce his 
accomplice, and the transaction which Pierce secured large sum 
money from the Remedial System Loaning, Inc., was held not 
the knowledge the corporation which his accomplice was 

Our attention has also been called Zollmann Banks and Bank- 
ing, vol. Perm.Ed., 2328, wherein stated, among other things, 
that benefit the bank not absolutely necessary. But that work 
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does not the extent holding that, where the interest the offi- 
cer adverse that the corporation, which represents, the cor- 
poration has notice the situation, and bound his knowledge. 
Quite the contrary, 2268 said work, said: 

director officer banking corporation has perfect right 
transact his own business the bank which officer, and 
such transaction his interest adverse the bank, and repre- 
sents himself and not the bank, and notice which may have the 
infirmity note draft discounted the bank for him, 
facts connection with guaranty signed others enable him 
make loan the bank, not notice the bank. 

“Of course, where another officer the bank involved the 
transaction which such other officer has personal interest, his 
notice will notice the bank.” See also 2323. 

Take the case bar. Ritchie was then cashier the bank and 
Landrum was its president. undoubtedly had knowledge 
their official capacities, members the Mountain Walker 
Auction Club, that the persons who belonged that Auction Club 
would not sign note which made them jointly liable and had only 
agreed sign note accordance with the units which they held 
the Auction Club. For this reason, the note which about seventeen 
members the Auction Club signed, was not the value $1,500, 
but only for such portion $1,500, the signers were financially re- 
sponsible, the units which they held the Auction Club amounted 
to. The note which they signed was worth less than $1,500 and the 
interest Ritchie and Landrum was adverse the interest the 
bank. they could accept note this character for less than 
$1,500 they could accept one for much less than $1,500, and thereby 
dissipate the assets the bank. Their interest the Auction Club 
was wholly adverse their interest the plaintiff bank, and, such 
case, knowledge theirs was not knowledge the bank, this con- 
stitutes exception the general rule. 

For this reason, the trial court erred sustaining the separate 
pleas abatement defendants, and applying the general rule, 
which have above noticed. the facts this case, can and 
must say that any knowledge Ritchie and Landrum the agree- 
ments unit holders the Mountain View Live Stock Market cannot 
imputed the bank, which Ritchie was cashier and Landrum 
was president. Knowledge Ritchie cashier and Landrum 
president cannot imputed the plaintiff bank, account 
their interest the transaction adverse the bank, and the judg- 
ments for defendants their separate pleas abatement were im- 
proper. 


‘ 
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the order this Court that the judgment the Circuit Court: 
reversed and the cause remanded such Circuit Court with 
directions try the case its merits, and accordance with 
this opinion. 

FULBRIGHT, J., concurs result. 

J., dissents separate opinion. 


Judge (dissenting). 

cannot agree with the conclusions learned brothers this 
case, and make position clear, deem necessary review 
the facts greater detail than has been done the majority opinion. 

This suit was filed the circuit court Howell County, Missouri, 
January 15, 1943. action promissory note. The 
petition alleged that the defendants (seventeen persons) were partners 
engaged the auction business under the trade name Mountain 
View Walker Auction Club. That the 12th day September, 
1939, they executed their promissory note the plaintiff for the sum 
$1,500, due six months after date, with interest per annum, 
from date thereof, until paid; that said interest would compounded 
not paid when due and that defendants agreed pay all costs 
collection, including reasonable attorney’s fee; that the note was 
executed and delivered with the knowledge, consent, authority and 
ratification all the defendants; that the consideration paid 
the plaintiff was used the Auction Club business and that the de- 
fendants received the benefits the money and proceeds derived 
from the note. The petition further alleged that part the note 
had been paid, that the association and partnership. Plaintiff since 
been dissolved and that there was then property assets belonging 
said association and partnerships. Plaintiff prayed judgment for 
$1,500 with interest thereon, compounded annually, from date 
the note per annum. copy the note was attached the 
petition and that note was follows: 

View, Mo., Sept. 12, 1939. 


“Six months after date, for value received, we, either us, 
promise pay the order the Bank Mountain View, its 
office Mountain View, Mo. Fifteen hundred no/100 Dollars. with 
interest the rate eight per cent. per annum, from date until paid. 

“Interest payable annually, and defaulting interest draw same 
rate interest principal. The makers, endorsers and guarantors 
this note guarantee pay all costs collecting, including rea- 
sonable attorney’s fee suit brought hereon. hereby severally 
waive presentment payment, notice non-payment, protest and 
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notice protest, and diligence bringing suit against any party 
hereto, and sureties consent that time payment may extended 
without notice hereof. secure the payment this any other 
liability liabilities ours said Bank, due become due, 
that may hereafter contracted have hereto attached col- 
lateral security, the following: one note $400.00, one $196.66 and 
one $1500.00. All dividends and maturing coupons pending life 
this loan shall paid holder this note. 

“The above collateral has market value $2000.00. the 
judgment the holder this note, said collateral depreciates 
value, the undersigned agrees deliver when demanded additional 
security the satisfaction said holder; otherwise, this note shall 
mature once. Any assignment transfer this note, other 
obligations herein provided for, shall carry with the said collateral 
securities and all rights under this agreement. 

“And hereby assigns, the legal holder 
hereof, default payment note any part hereof, according 
the terms hereof, sell said collateral any part thereof, public 
private sale and with without notice, and such sale the 
pledger’s right redemption shall extinguished. 

“Mountain View Walker Auction Club, Address 
Wm. Winebrenner, Mgr. No. 1759. Due Mar. 12, 1940.” 

Service was had upon seven the signers the note, defendants 
here. Each them filed separate answer and plea abatement 
alleging that and prior the 12th day September, 1939 (the 
date the note sued on), the defendants were engaged business 
under the name the Mountain View Walker Auction Club, that 
and prior the 12th day September, 1939, was agreed between 
the plaintiff bank and the defendants that the bank would make 
loan $1,500 defendants note where the liability the signers 
would not joint, but would several, said liability each signer 
the same proportion the loan that the nuniber his shares 
stock the Auction Club bore the total number outstanding 
shares said Club, all which was well known and agreed 
plaintiff. That pursuant said agreement, such note was executed, 
dated September 1939, payable the Mountain View Live Stock 
Market (at that time the name the Club), for the sum $1,500, 
due six months after date, and that said note created several liabili- 
the defendants and not joint liability. That said note was 
endorsed the Mountain View Live Stock Market and delivered 
the plaintiff bank September 12, 1939. Defendants denied that 
the note sued constituted the contract between the parties, asserted 
that their liability was several and not joint and that there was 
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misjoinder parties defendant and the plea abatement should. 


sustained. was further alleged that the note sued was wholly 
without consideration, was never binding upon the defendants, that 
was accomodation note, solely for the benefit the plaintiff 
the case which was the payee said note. That the loan made 
plaintiff the club was the note dated September 1939, and 
not upon the note sued and the defendants never were liable the 
note dated September 12, 1939. 

The note (mutually designated the pro-rata note) described 
the defendants’ answer was follows: 


View, Mo., Sept. 1939. 


“Six months after date, for value received, promise pay 
Mnt. Mkt. order, the sum Fifteen Hundred No/100 
Dollars with interest the rate eight percent per annum from 
date until paid. 

“Payable the Bank Mountain View, Mountain View, Mo. 

“Interest payable annually, and defaulting interest draw same 
rate interest principal. We, the makers, endorsers and guaran- 
tors this note hereby severally waive presentment for payment, 
notice non-payment, protest and notice protest and diligence 
bringing suit against any party hereto, and consent that the time 
payment may extended without notice thereof, and guarantee 
the payment all costs collecting, including reasonable attorney’s 
fee not paid maturity. 

further agreed that and when becomes for 
the signers this note pay off, each shall liable for pro rata 
portion the amount due the note the same ratio units held 
compare the total amount units outstanding. 

further agreed that any the unit holders should for 
any reason not pay their portion, then and that case the remainder 
the signers this note shall share above stated the payment 
this portion. 

hereby authorize the trustees the Mt. Live Stk. Mkt. 
use this note collateral securing finances for the operation 
Mtn. View Live Stk. Mkt. together with other property owned 
said club. No. Due Mar. 1940. 

Sigler, Elmer Jackson, Shandy, Clemmons, Pottle, 

reply was filed each the separate answers and pleas 
abatement, stating that the note dated September was executed 
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collateral security procuring finances for the operation the 
partnership, was delivered plaintiff the time the execution 
and delivery the note sued on, collateral security, and for 
other purpose whatsoever. That there were prior and contempor- 
aneous agreements, they were merged into the note sued and that 
note embodied the entire agreement between the parties thereto; that 
reasons thereof, the defendants were estopped deny the pro- 
visions the note sued on. There were further allegations the 
reply that Ritchie, who was signer the note September 
member the Auction Club and also cashier the plaintiff 
bank, entered into the said prior and contemporaneous agreements 
with plaintiff, that did not the agent officer the 
plaintiff bank, but the agent the defendants and his own 
individual interests. That had authority cashier plaintiff 
bank enter into agreement that defendants became severally and 
not jointly bound the note sued and that the said Ritchie did 
enter into such agreement, that was collusion between him and the 
defendants cheat and defraud the bank. That his action was not 
known the bank and that the bank was not bound thereby. That 
the defendants were estopped from claiming several liability and 
disavowing joint liability for the reason that they received valuable 
consideration for the note sued on, and that they accepted and retained 
it. was further alleged that the note dated September Ist was 
delivered the defendants the bank the time the execution 
the note sued on, collateral security for said note. That all 
prior and contemporaneous agreements were merged into the note 
sued and that defendants were estopped assert the defense 
that the pro rata note was the actual contract between the parties. 

the 16th day June, 1943, the case was tried jury, 
the pleas abatement, and the jury rendered the following verdict: 

“We, the jury, find the issues for the defendants, Wm. Wine- 
Shandy and Clemmons, their plea abatement, and find 
that the obligation said defendants plaintiff was several and not 
joint. 

Willard, 

Upon this verdict, judgment was rendered and plaintiff has 
appealed. 

There little, any, dispute the facts. They showed that 
Ritchie was cashier the Bank Mountain View and that 
Landrum was the inactive president said bank. That Ritchie 
and Landrum were also signers the pro rata note September 
were partners the Auction Club. Ritchie was executive cashier 
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the plaintiff bank and was the managing officer thereof, making 
loans for the bank. The Mountain View Walker Auction Club and 
the Mountain View Live Stock Market were, fact, the same associ- 
ation. Each member had units the Club, but some more than others. 
They changed the.name the Club between the Ist and 12th 
September, 1939. This Club had overdraft the plaintiff bank 
and Mr. Ritchie, acting for the bank, and member the Club, 
was endeavoring have that matter adjusted. Ritchie testified, 
was doing everything could try work out for the bank.” 
met with the other members the Auction Club shortly before 
September 1939, and was agreed, the suggestion Mr. Ritchie, 
that certain members the club would sign note, the object 
which was extinguish the overdraft and procure some additional 
money for the Club, that they would bound only the note the 
same ratio that the units each signer bore the total amount 
outstanding units the Club. None the members the Club 
would agree sign note making them individually liable for the 
whole amount. that time the Club owned the sheds, pens, store- 
building and living quarters above it. later prepared the 
note the bank, obtained some the signatures the bank and 
had Mr. Winebrenner and others obtain the remaining signatures. 
The number signers totalled seventeen, and were only part 
the Club members. Before any member would sign, was explained 
him Mr. Ritchie whoever sent get the signature, that 
his liability would several, and only several, above stated. The 
last man circulate the note for signers was Mr. Winebrenner, who 
also seemed manager the Auction Club. The last signer 
the note which was obtained Mr. Winebrenner, the direction 
Ritchie, was Landrum, the president the plaintiff bank. 
was explained him what the obligation each the signers would 
be. The note was presented for the signature Mr. Landrum, presi- 
dent the plaintiff bank, his insurance office the plaintiff’s 
bank building. Mr. Ritchie had previously talked Mr. Landrum 
about it. Ritchie testified: 

discussed with Mr. Landrum and one more the 
other directors the bank. not sure who talked about 
this particular transaction. advised with the every- 
thing went into any consequence. did talk one the other 
directors besides Mr. Landrum— possibly two three them—at 
different times. told them that this proposed loan was made 
the basis pro rata liability only. They sanctioned that.” 


Mr. Winebrenner immediately after obtaining Landrum’s signature, 
and after explaining the several liability the signers, took the note 
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“down the steps” the bank Ritchie, who had previously signed 
it, who was then duty cashier the bank, and presented 
him order complete the transaction and get the proper credits 
for the Club. was then for the first time informed Mr. Ritchie 
that the bank could not take the note exactly that form because 
would not passed the bank examiner. restated Mr. 
Winebrenner that while the liability the signers would the same 
agreed upon, that, get the bank examiner, would necessary 
sign another note for $1,500, made payable the bank. This 
note was then and there prepared Mr. Ritchie. was the form 
envelope, which was the form generally used when collateral 
was placed with the bank, the collateral could enclosed 
the envelope note. Mr. Winebrenner objected the execution 
this note and was assured Ritchie that the liability remained the 
same, that Winebrenner signing the second note was only signing 
for the Club, “by Wm. Winebrenner, Manager,” that there was 
personal liability that note, but was merely required the 
transaction would approved the bank examiner. Winebrenner 
then, under Ritchie’s direction and persuasion, signed the note, and, 
far the evidence shows, was done without the knowledge 
consent any the signers the pro rata note, except Winebrenner 
and Ritchie. the same time the pro rata note was also delivered. 
Ritchie testified relative the note sued upon: took the 
authority the pro rata note, granting Mr. Winebrenner the privilege 
signing the note for the convenience handling the note the 
books the bank.” 


The evidence showed that while Mr. Ritchie was member the 
Auction Club and signer the pro rata note dated September 
that was also executive cashier and managing officer the bank, 
and that had the exclusive control this transaction for the bank. 
testified: was the officer the bank who handled this whole 
transaction. was the only one who had anything with the 
making the loan the consummation the transaction for the 
bank.” 

Minnie Duncan, behalf the plaintiff, who had been assistant 
cashier the bank for years, testified that she kept the books but 
that “Mr. Ritchie was cashier and executive officer charge 
the affairs the Bank.” 

Mr. Landrum, president the bank and one the signers the 
pro rata note, testified: understood when signed the note that 
the reason for this note was that the procurement the loan from 
the bank was understood and was the intention that the liability 
each and every member that association would limited 
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their proportionate part and that was the purpose having this 
signed 

Counsel for plaintiff diligently objected throughout the trial 
the introduction any evidence relative the note September 
the pro rata note, any oral testimony relative prior con- 
temporaneous agreements conversations the ground that might 
vary change the provisions the note sued upon. The court over- 
ruled these objections and the evidence was admitted. 

its brief the plaintiff asserts: (1) that the action the cashier, 
Ritchie, was not binding upon the bank and was not knowledge 
because was member the Auction Club, signer the 
pro rata note and his interests were adverse the bank; (2) that 
parol evidence was not admissible show prior contemporaneous 
agreements relative the transaction because they were merged into 
the written (3) parol evidence prior and contempor- 
aneous agreements was not admissible because, admitted, would 
vary the terms the written contract which, plaintiff asserts, was 
the note sued upon; (4) that the court erred refusing permit 
plaintiff prove that for the bank take the several note for the 
loan was bad banking business and that such practice was not ap- 
proved the board directors the bank nor the state bank 
examiners; and (5) that the court erred giving instruction No. 
because was based upon evidence that should not have been admitted. 

The first question for our consideration is: Was the knowledge 
Mr. Ritchie the cashier, under the facts this case, the knowledge 
the bank? 


agree with the majority opinion that the general rule that 
bank chargeable with knowledge acquired its officers pertaining 
transactions within the scope the bank’s business, when the 
knowledge comes the officer his official representative capacity. 
His knowledge the knowledge the bank. Ronchetto State 
Bank Bevier, 227 Mo. App. 83, S.W.2d 174; Round Prairie 
Bank Fillmore Downey, Mo.App., S.W.2d 701; Mann 
Bank Greenfield, 323 Mo. 1000, S.W.2d 502; McPheeters 
Scott Co. Bank, Mo.App., S.W.2d 456; Bank Amsterdam 
Welliver, 215 Mo.App. 247, 256 S.W. 130. 

also agree that this general rule there the exception that 
where the officer individually interested the transaction, adversely 
the bank, his knowledge will not imputed the bank since his 
interest best served concealing it. Frankford Exchange Bank 
McCune, Mo.App., 155; Riley Citizens Bank Wind- 
sor, 220 Mo.App. 963, 272 S.W. 711; Bank Noel Chamberlain, 
Mo.App., S.W.2d 48; Merchants National Bank Kansas City 
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Lovitt, 114 Mo. 519, S.W. 825, Am.St.Rep. 770; Benton 
German-American National Bank, 122 Mo. 332, 975. 

But this exception does not apply where the officer the managing 
officer the bank and sole charge the transaction for the bank 
his knowledge individual not disassociated from his knowledge 
the bank’s knave. Bartlett al. McCallister al., 316 Mo. 129, 
289 S.W. 814; French Harrison, Mo.App., S.W.2d 141; Bank 
Noel Chamberlain, supra; 111 A.L.R. 665. Annotation; 104 
1251; Corpus Juris Secundum, Banks and 


431 seq., 203; Zollmann Banks and Banking, 
Permanent Edition, Vol. 2324, 380 seq; American 


Jurisprudence, 206, 282; Mann Bank Greenfield, supra; 
Munroe Harriman, Cir., F.2d 111 A.L.R. 657; Deitrick 
Standard Surety Casualty Co. Y., Cir., F.2d 862, 
303 471, S.Ct. 696, L.Ed. 962; Bosworth 
Maryland Casualty Co., F.2d 519. The law this 
question well expressed Blair, J., Bartlett McCallister 
supra, 289 S.W. loc.cit. 818, where said: 

“It admitted that the only officers directors the old 
bank having knowledge the trust character the proceeds 
the Bartlett Bros. Land Loan Company’s check were the two 
McCallisters and Schooling. They participated 
application such proceeds and their interest was adverse the 
interest the bank. Respondents contend that the knowledge 
the officer knowledge the corporation, although dealing 
with such corporation his own interest, such officer the 
same time the managing officer the corporation and acts the 
sole representative the corporation the particular transaction. 
This, then, the very heart the question before us. Joe McCallister 
was acting his own interest depositing the proceeds the 
check the McCallister and Schooling account and misapplying 
such proceeds. the same time was acting the sole representa- 
tive the old bank. The facts come squarely within the rule con- 
tended for respondents. think that rule supported 
the overwhelming weight authority.” 


The case Bank Noel Chamberlain, supra, cited and 
quoted from the majority opinion, but upon further examina- 
tion that case, find this statement (14 S.W.2d loc.cit. 50): 
“There only under which the knowledge agent, 
acting dual capacity, can charged both principals, and 
that when the sole manager the corporation sought 
charged with his knowledge, and the sole representative 
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that corporation the particular transaction. Bartlett 
Callister, 316 Mo. 129, 139, S.W. 814.” 

These rules law are epitomized Corpus Juris Secundum, 
Banks and Banking, vol. 431, 203, with its usual superla- 
tive clarity, these words: bank chargeable with the knowl- 
edge its officers obtained their official capacity 
ing the business the bank. Where the officer engaged 
fraudulent transaction, his knowledge generally not imputed 
the bank, unless its sole representative.” 

The bank, bringing this suit, adopts and approves the act 
the cashier obtaining the note dated September 12th, but seeks 
repudiate his authority and denies that bound his con- 
temporaneous agreements regarding the pro note dated Sept. 
cannot accept the benefits his acts and repudiate his 
authority. must take the bitter takes the sweet; takes 
the gains, must bear the burdens. ratifies, must ratify 
the whole. Mays First State Bank Keller, Tex. 
247 S.W. 845; Fouche Merchants’ Nat. Bank, 110 Ga. 827, 
S.E. 256; Citizens’ Bank Heyward, 135 S.C. 190, 133 S.E. 709; 
Gaines First State Bank Bellevue, S.W.2d 
297, loc.cit. 299. 

said Zollmann Banks and Banking, Permanent Edition, 
vol. 380. 2324: Notice Bank Where Officer Sole Rep- 
resentative. The rule that, where officer bank engaged 
independent fraudulent act. his knowledge not imputable 
the bank, does not obtain when the transaction far concerns 
the principal undertaken and consummated wholly the faith- 
less agent without the innocent intervention any other agent 
the bank, and the bank does not repudiate the scheme but under- 
takes avail itself its fruits. Where one undertakes profit 
the act another agent, must adopt the act whole and 
take the bitter with the sweet. cannot take the gains without 
bearing the burdens.” 


think that the knowledge Ritchie this transaction was 


the plaintiff bank. 


Having arrived this conclusion, consideration should given 
the other contentions appellant hereinbefore mentioned. 
conceded all parties that the Mountain View Live Stock Market 
and the Mountain View Walker Auction Club were the same associa- 
tion partnership. not disputed that the liability the 
members was that partners. This being true before the 
execution either the notes controversy, each member the 
Club was liable jointly and severally for the entire indebtedness 
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whether was overdraft the bank whether was series 
Record. any rate, there was indebtedness the bank that 
the cashier, Ritchie, thought ought adjusted suggested 
the pro rata note, prepared and presented some members 
the Club for signatures and had presented the remainder 
the seventeen signers, who, the way, were not all the mem- 
bers the Club. president the bank, member 
the Club, signer the pro rata note, witness the trial and 
defendant the case was not served with summons and the case 
was not tried him. Each the signers understood and was 
understood Ritchie that their liability would several. The 
pro rata note clearly specified such fact. pre-existing indebtedness 
sufficient consideration for note. Mo. R.S.A. 3041; Bank 
Moberly Meals, 316 Mo. 1158, 295 S.W. 73. 

The mechanics handling the transaction within the bank were 
not discussed Ritchie with the signers. What had mind 
that regard can only ascertained what actually happened 
when the pro rata note was presented Mr. Winebrenner. 

The defendants contend that the loan was made the pro rata 
note, that the note dated September 12th was accommodation 


note made the request the cashier, accommodate the payee 
bank the transaction would approved the bank examiner; 
that there was consideration for that note and that, the hands 
the payee, they were entitled show all the facts surrounding 
the transactions. 


They further assert that the note sued was part the 
transaction, was only part and they have right show 
what the entire contract was. the other hand. the plaintiff bank, 
its brief appellant here, contends that the pro rata note was 
collateral security the note sued and that has the right 
waive the collateral and sue the original obligation. But was 
the pro rata note collateral security? The note sued on, valid 
and subsisting obligation, bound each and every member the Club 
partners for the full amount the obligation. whether they 
signed the pro rata note not. Each was liable for the whole 
amount. the pro rata note only the signers were liable and then 
only for their pro rata part. The pro rata note was not collateral 
security. was merely another note signed part the obligors 
the note sued on, did not add any value and the bank could 
not have recovered much the pro rata note could have 
from the same signers the note sued on. was not security but 
merely reiteration the promises made the note sued on. 
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this proposition, the authorities are agreeable. 
Strother, 145 128 S.W. Third Nat. 
Bank Sedalia, Cir., F.2d 86; Skidmore Little, Tenn.Sup., 
181 S.W.2d 144; Chamberlain First Trust and Deposit Co., 
172 Misc. 472, N.Y.S.2d 168; Schnitzler Fourth Nat. Bank. 
674, 496; Schoemaker National Mechanics 
Bank, Fed.Cas. pages 1331-1334, No. 12,801; Osborne 
Co. Stringham, S.D. 593, N.W. 776; Edward Allis Co. 
Madison Electric, etc., S.D. N.W. 650; Union Nat. 
Bank Johnstown, Pa., Peoples Savings Bank Trust Co., 
Cir., F.2d 326; Wadell-Entz Co., Conn. 324, 
257. 

was said Winfrey Strother, supra [145 Mo.App. 115, 
128 S.W. 850]: “Collateral security something additional the 
principal obligation. The words necessarily something addi- 
tional the principal obligation and running along with security 
therefor. And plaintiff’s contention, its fullest scope, that the 
note sued and here called collateral security not such 
obligation. says but another promise the payors the 
first note for the same indebtedness, and therefore reality 
not collateral security. true that, when the payor note 
executes the payee, the latter does not constitute what 
understood collateral security, since not security, but 
merely reiteration the first promise. therefore said 
Colebrooke Collateral Securities, that the transfer the 
debtor’s own note collateral security for the payment other 
notes made him does not come within any definition collateral 
security. Waddell-Entz Co., Conn. 324, 257.” 

the pro rata note was not collateral security, what was it? 
think was the original obligation and that the note sued upon 
was note made accommodate the bank the transaction would 
passed the bank examiner, for the bank’s convenience hand- 
ling the transaction its books, and for which consideration 
passed the members the Club. that con- 
clusion, then oral testimony was admissible establish those facts. 

Where note made for the accommodation bank de- 
ceive the bank examiner and the maker receives consideration for 
those facts. Albrecht Piper, Mo.App., 164 S.W.2d 105; Farmers 


Bank Billings Schmidt, 223 Mo.App. 1098, S.W.2d. 


Farmers Bank Conway Miller, Mo.App., S.W.2d 92; First 
Nat. Bank Trust Co. Limpp, 221 Mo.App. 951, 288 S.W.957; 
Massa Huehnerhoff, Mo.App., S.W.2d 723; Wolfinbarger 


q 
| 


964 THE BANKING LAW JOURNAL 


Metcalf, Mo.App., 282 S.W. 749; Eckery Byng, Mo.App., 
S.W.2d 924; Peoples Bank Glasgow Yiager, Mo.App., S.W.2d 
633; Peoples Trust Savings Co. Arthaud, Mo.App., S.W. 
860. 

Whether was accommodation note under these circumstances 
was question for the jury. Byng, supra. 

Parol evidence also admissible, between the immediate parties, 
show that note was delivered for specific purpose, the pur- 
pose here being exhibit the bank examiner. Section 3032, 
Mo.R.S.A.; Schlamp Manewal, 196 Mo.App. 114, 190 S.W. 658; 
Cahill Byng, Mo.App., S.W.2d Mutual Life 
McKinis, Mo.App., S.W.2d 935; Bank Hollister O’Brien, 
220 Mo.App. 1276, 290 S.W. 1009; Deierling Wabash Co., 163 
Mo.App. 292, 146 S.W. 814. 

Another contention the defendants that the note sued upon 
the obligation and that both documents should considered ‘together 
ascertain the complete contract between the parties. The law is, 
that several instruments made the same time between the same 
parties and relation the same subject matter will read to- 
gether one contract, even the absence any reference one 
the other and though the parties are not the same, the contracts 
were known all the parties and were delivered the same time 
accomplish agreed purpose. Western Advertising Company 
Star Publishing Company, 146 Mo.App. 90, 123 S.W. 969; Farmers 
Bank Billings Schmidt, supra; Interstate Finance Corporation 
Brink, 232 Iowa 733, N.W.2d 120, 143 A.L.R. 587; Nat. Refining 
Co. Zukerman, Mo.App., 183 390; Johnsen ux. Haynie 
al., S.W.2d 602; Williams Kessler, Mo.App., 
295 S.W. 482. the case last cited, was said (295 S.W. loc. cit. 
484): “It has repeatedly held that negotiable promissory note and 
contemporaneous, collateral, dependent, written agreement, con- 
nected direct reference ncessary implication, should con- 
strued together constituting mutual and dependent covenants, the 
two together comprising the entire contract between the parties, and 
that such dependent agreement binding upon the payee well 
upon transferees with notice. Simpson Van Laningham, 267 
Mo. 286, 183 S.W. 324; Citizens’ Bank Edina Kriegshauser, 
211 Mo.App. 33, 244 S.W. 107; People’s Bank Ava Rankin, 
220 Mo.App. 205, 282 S.W. 91; Allen County State Bank Central 
Stone Co., 205 Mo.App. 588, 226 S.W. 665.” 

think the evidence objected the appellant was admissible. 
conclusion correct, then the court did not commit error 
giving instruction No. 
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further believe that the learned trial court was correct refusing 
permit plaintiff show that was bad banking business, not ap- 
proved the board directors the state bank examiners, make 
loan note where the signers were severally and not jointly liable. 
Whether others approved disapproved could not affect was 
actually taken. 

opinion that the judgment the trial court should 
affirmed. 


Prosecution Suit Note Assignee Alien 
Enemy Payee Not Barred Provision 
with the Enemy 


Endorsement note blank payee and the pro- 
duction thereof the plaintiff, action against defendant 
maker, constitutes prima facie evidence ownership part 
plaintiff (assignee) and capacity institute 
legal action the note. 

The fact that payee note Italian resident, who sub- 
sequent default payment note endorsed and delivered 
the plaintiff, who American resident and national 
does not bar the plaintiff from obtaining summary judg- 
ment action against the defendant maker because 
the provisions “Trading with the Enemy Act,” 
Appendix, sec. seq. Defendant maker’s contention 
that provisions the Act barred plaintiff from proceeding 
any further with action until the end the war with Italy, 
meaning the declaration peace after formal treaty, was 
held untenable the court. This was decided the case 
Kots Sachs, City Court New York, Supp. 
(2d) 623. 

The court its opinion stated: 

Neither the original transfer the note the payee plaintiff, 
nor the bringing the suit, was attacked the answer, because, 
that time, the Trading with the Enemy Act had not yet been enacted, 
nor were war with because plaintiff, after the decla- 
ration war with Italy and the enactment the Trading with the 


NOTE—For similar decisions see Digest (Fifth Edition) 674-709. 
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Enemy Act, wants proceed with the suit, way this motion, de- 
fendant claims, effect, the right stay, until the conclusion 
treaty peace with Italy, for the reason, defendant claims, that 
when plaintiff collects her judgment, she will turn obligated re- 
mit the payee the notes the proceeds therof, less expenses and the 
usual legal fees that commonly attend law suits. 

will assume that when plaintiff collects the notes, she will under 
legal duty remit the proceeds thereof Paul Gennari, Italy. But 
she will prevented from doing that the Trading with the Enemy 
Act. That Act will tell the plaintiff precisely what with the funds 
collected. will then become the obligation plaintiff obey the Act, 
and, suppose, the obligation every citizen, including the defendant, 
see that the plaintiff obeys the Act. see offense the Act 
entertaining this motion and compelling defendant pay the notes, and 
letting plaintiff act the holder the funds, until the time comes 
lawfully transfer the same the payee. 

Each the notes was made defendant the payee, who 
endorsed the notes and delivered them plaintiff. The endorsement 
the note, blank, the payee and the production thereof, the 
plantiff, constitutes prima facie evidence ownership, the part 
plaintiff, McNeill Shellito, 185 App.Div. 857, 173 N.Y.S. 810; Zim- 
mer Chew, App.Div. 504, N.Y.S. 685, and her capacity 
bring the suit, within the meaning Section 210, Civil Practice Act. 
Spencer Standard Chemicals Metals Corporation, 237 N.Y. 479, 
143 651; Davis Collins, 157 Misc. 396, 241 
138 Misc. 740, 247 N.Y.S. 257. 

true that, the date the notes were executed, the payee 
placed them the hands attorney for collection. That course, 
would not such assignment would make the attorney fact 
real party interest, within the meaning section 210, Civil Practice 
Act. But, thereafter, when the notes were default, the payee en- 
dorsed and delivered the notes plaintiff. That act, itself, 
revocation the power attorney given the lawyer, the day 
when the notes were executed. The fact that this plaintiff hired the 
same lawyer bring this suit, the payee originally desired en- 
trusted with the collection the notes, does not any way change the 
legal effect the endorsement and delivery the notes the payee 
the plaintiff. 

am, therefore, unable perceive any triable issue fact 
plaintiff’s legal title the notes her capacity bring this suit 
under section 210, Civil Practice Act. 

Motion for summary judgment granted with $10 costs. days 
stay. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Holder Note Precluded from Recovery Against 
Three Five Indorsers Note 


Lambson Habbart, Supreme Court Delaware, Atl. Rep. (2d) 240 


Indorsers note are not primarily and unconditionally 
Indorsers are secondarily liable, and only after notice dishonor. 
action holder note against three five indorsers note, 
where appears that there prima facie joint liability the 
indorsers and where the other indorsers are not joined the action 
the holder the note, and where proof any presentment 

notice dishonor the note non-payment maker note 
presented, held that holder note not entitled judgment 
against the three indorsers sued irrespective affidavit demand. 
The above conditions precedent favor the holder 
note must evident from affidavit demand. 


Action note Henry Lambson against William Habbart, 
Reuben Kelrick and Harry Davidson. defendants’ motion 
refuse judgment, notwithstanding affidavit demand. 

Motion granted. 

RODNEY and SPEAKMAN, sitting. 

William Foulk, Wilmington, for plaintiff. 

Thomas Knowles, Wilmington, for 

Superior Court, New Castle County, No. 114 Jan. 1945 (Alias 
No. 105 Mar. 1945). 

Motion refuse judgment, notwithstanding affidavit demand. 

This was action brought promissory note. The note was 
executed John Roberts Company, maker, and 
John Roberts, individually, was payee. was dated October 10, 1939, 
and was for the sum $1,000, and payable six months after date, 


NOTE—For similar decisions see Digest (Fifth Edition) 689. 
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Room 205-1311 St., Washington, The note was indorsed 
John Roberts, William Habbart, Walter Heise, Reuben Kelrick 
Harry Davidson, and their names appear indorsers that 
order. Judgment was sought the first term upon filing 
Section 4648, Revised Code 1935. 

The questions arose upon motion the defendants refuse judg- 
ment the first term, notwithstanding the affidavit demand, and 
allow the action proceed its ordinary course trial. 

was objected (1) that since there are patently five indorsers, 
the payee one, that suit cannot maintained jointly against 
three only such indorsers, and (2) that judgment cannot given 
against indorser affidavit demand without some showing 
the existence the liability the indorser some statement the 
notice dishonor nonpayment the note the maker, maturity. 

For the plaintiff, who ostensibly the holder the note, 
tended that the suggested objections could only raised affidavit 
defense, and that the affidavit demand complying with the terms 
the statute judgment should given thereon. 


J., delivering the opinion the Court: 

the present plaintiff the holder said note due then, 
each and every one the indorsers may liable 
such holder. This does not mean that their liability indorsers 
the same quality equal all respects. This may depend some 
degree upon whether the obligations such indorsers joint, several, 
joint and several. unnecessary consider the exact nature 
this obligation. was joint, then clearly all those bound joint 
liability should joined parties defendant. each indorser suc- 
and independently indorsed, then their obligation several, 
and their obligation several and distinct, then the action enforce 
that obligation must several. Section 3108 Revised Code 1935 
provides: 


obligation, written contract, several persons, shall joint 
and several, unless otherwise express 


Gale Myers, Del. 546, Houst. 546, suit was brought against 
one only two makers promissory note. The cited statute was 
relied upon and judgment sought the first term affidavit 
demand. The Court questioned the application the statute negoti- 
able instruments, and the summary judgment. unnecessary 
review the question raised Gale Myers, determine any 
alteration the law effected the subsequent adoption the Uniform 
Negotiable Instruments Laws, the application Section 
said Act. Rev. Code 1935, 3187, 3192. the liability the indorsers 
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joint and several, then they could sued jointly severally. 
matter whether the liability the indorsers several, joint 
and several, rule law suggested authorizing joint action 


‘against part those indorsing, as, this case, three four in- 


dorsers, three five the payee, also indorsing, con- 


indorser with the others. 


But suggested that this matter raised affidavit 
defense, not motion the defendant refuse judgment, not- 
withstanding the affidavit demand. The plaintiff relies upon work, 
MeCouch Co. Tatman, Del. 304, Houst. 304. the cited case 
suit was brought the holder and indorsee against the drawer bank 
check dated August 27th payable September 11th. was contended 
the defendant that the instrument was inland bill exchange, and 
that the drawer was only conditionally liable after notice the dishonor 


and nonpayment, and that statement these facts the affidavit 


was necessary before judgment could rendered against 
maker such affidavit. The plaintiff conceded these facts were essential 
judgment was sought virtue declaration and the usual course 
trial, but contended that affidavit demand, under the statute, 


all that was required was the filing copy the bill note with 


affidavit the cause action and affidavit that nothing had been 
paid satisfaction it, statement the balance actually and truly 
due. The Court without any expression its reasoning gave judgment 
for the plaintiff the affidavit demand. Many reasons suggest them- 
selves affecting the correctness the conclusion reached. Provisions 
for judgment affidavit demand were intended speedy and 
convenient method obtaining judgment where there was liability 
the defendant the plaintiff and there was filed the cause 
action, together with affidavit stating the sum demanded, and that 
was justly and truly due, and affidavit. being filed the defendant 
setting forth any legal defense the action. 

Implicit the procedure judgment affidavit demand the 
evident prima facie liability the named defendant the named 
plaintiff, and, the case suit instrument writing, this lia- 
bility must shown the instrument sued upon. St, Joseph’s 
Polish Catholic Beneficial Soc. St. Hedwig’s Church, Del. 229, 
229, 535, Judge. Spruance refused judgment 
affidavit demand where the note upon did not show obligation 

The Courts this State have strict construction 
the Act providing for judgments affidavits demand. Whenever 
exists the legal sufficiency affidavit demand, the 
Court will refuse such summary judgment allow the case 
pleading, issue and trial the usual Woolley Delaware 
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The present suit holder note against certain named in- 
dorsers. Indorsers are not primarily and unconditionally liable. 
Indorsers are secondarily liable, and only after notice dishonor. This 
was true before the passage the Negotiable Instrument Law. Standard 
S.-M. Co. Smith, Del. 330, Marv. 330, 1117: true under 
the provisions sections and the L., sections 3190 and 
3208, Revised Code Delaware 1935. 

the present case there showing any presentment dis- 
honor the note, any notice thereof. There evident prima 
facie liability any the defendants the plaintiff, and this prima 
facie showing must, think, evident from the affidavit demand. 
The holding Work, Tatman, supra, will not extended. 

The action also brought against three persons. From copy the 
the note sued upon these three defendants clearly appear indorsers, 
together with additional indorsers who are not sued. Whether the 
liability the indorsers joint, several, joint and several, would 
appear that there prima facie joint liability three only 
greater number indorsers, and think judgment must refused, 
notwithstanding the affidavit demand. 


Burden Showing Extent Partial Want Failure 
Consideration Note Maker—Holder 
Entitled Recover Face Value Note 


Hore’s Estate, Supreme Court Minnesota, (2d) 783 


Where note given partly compensation for services and 
partly gift and there evidence show what part thereof 
gift, the holder, bringing suit against the maker’s estate the 
maker’s note, entitled recover the face value the note. The 
burden upon the executor the maker’s estate show, what 
extent the note without consideration. Presentment note for 
payment not necessary order charge the maker’s estate, 
inasmuch the Negotiable Instruments Law provides that present- 
ment for payment not necessary order charge persons 
primarily liable; such presentment necessary only order 
charge persons secondarily liable. 


Proceeding the matter the estate William Hore, deceased, 
the claim Helen Rydeen note executed decedent, 
Frank Collins, executor. From judgment for the 
claimant, the executor appeals. Affirmed. 


NOTE—Fon similar decisions see Digest (Fifth Edition) 660. 
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Ben Toensing and Frank Collins, both Minneapolis, 


appellant. 
Frank St. Paul, for respondent. 


PETERSON, J.—Respondent filed claim for promissory note 
for $5,000 against decedent’s estate, which was disallowed the 
probate court. appeal, the district court reversed the probate court 
and ordered the claim allowed. The appeal from the judgment. 

Appellant challenges the finding fact, without which the judgment. 
cannot stand, that there was consideration for the note, and the con- 
clusion law that the note was valid claim against decedent’s estate, 
even though had not been presented for payment decedent or, prior 
the filing thereof, appellant, his personal representative. 
also claimed that the trial court erred denying new trial upon the 
ground newly discovered evidence. 

Respondent’s statement facts and law the district court showed 
that her claim was based promissory note, dated June 27, 1940, 
payable her demand and purporting have been executed and 
delivered decedent. The note recites ‘‘value received’’ and that 
bore interest ‘‘before and after Appellant answer denied 
the execution the note and that there was ‘‘any consideration whatso- 
for it. Thus the issues were whether the signature the note was 
genuine and whether there was total want consideration. Although 
respondent’s testimony, shall show, was the effect that the note 
was given partly compensation for her services and partly gift, 
attempt was made show that particular part was for services and 
another gift. other words, there was attempt apportion 
the amount the note between compensation and gift. the contrary, 
the issue made and litigated the parties was whether there was any 
consideration all and not whether there was partial want one. 
According the issue, the consideration, the want it, was single 
and entire and went the note whole. was case considera- 
tion none all. Here, below, the parties make the same conten- 
tions. 

Respondent’s evidence showed that June 27, 1940, decedent 
executed the note question and delivered her; that she had 
prepared the note the office, where she was employed, and took for 
signature decedent the hospital where was then confined, and 
that signed Hore.’’ She testified further that the 
note was not gift, but that ‘‘it probably was gift and 
compensation for services.’’ appears that shortly after decedent’s 
wife died commenced court respondent and that. they became 
engaged marry each other. Her companionship afforded him 
tion and encouragement. For period about ten months she devoted 
about five six hours.a day doing work for him, taking 


le 
to, 
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various matters for him, getting and delivering his mail, writing 
and sending checks pay his bills, and taking care him some 
extent. 

The value respondent’s services was not shown. Nor was shown 
that decedent deemed them greater less value than the 
amount the note. appears without dispute that they were valuable. 
Appellant, who acted decedent’s attorney, testified that decedent had 
said that had every confidence respondent; that she had been 
help’’ him following his wife’s death straightening 
out his affairs and other ways; and that (appellant) had recom- 
mended respondent’s then attorney accept $500 settlement for 
the services. 

Appellant attempted show that the signature was not genuine. 
There was direct contradiction respondent’s version that decedent 
signed the note. The evidence establish that the signature was not 
genuine consisted opinions based upon comparisons the signature 
the note and admittedly genuine specimens his signature checks 
and other notes. These were signed ‘‘Wm. Hore.’’ petition filed 
decedent his wife’s estate signed Hore’’ was also 
produced. far can tell, the signature the note identical 
with those produced. The trial judge apparently was that view. 

The trial judge found that the note was given for valuable con- 
sideration that was unpaid, and that was valid and subsisting 
against decedent’s estate; and ordered judgment that the claim 
allowed the probate court. After the findings fact and con- 
law were filed appellant moved for new trial upon the 
ground newly discovered evidence consisting testimony two 
handwriting experts St. Paul whom claims have had 
knowledge prior the trial, and who would give opinions upon retrial, 
one was granted, that the signature the note not genuine. The 
motion was denied. 

The finding that the note was given for valuable consideration 
sustained the evidence. Under 25, Minn. St. 1941, 335. 
131, Mason St. 1927, 7068, antecedent preexisting debt constitutes 
value, whether the instrument payable demand future time. 
The evidence supports the finding that decedent was indebted respond- 
ent for the services question. undisputed that respondent 
rendered the services decedent’s request and that they were valuable. 
claim made here that the services are presumed have been 
rendered gratuitously because the fact that the parties stood the 
relationship fiance and fiancee. See, Kramer Bins, 205 Wis. 562, 
238 407; J., Work and Labor, 41. The giving promis- 
sory note for personal services evidence that the services were rendered 
upon the understanding that they should paid for, even where the 
parties stand relationship from which would presumed other- 
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wise that the services were gratuitous, and such case the services 


sufficient consideration for the note. Petty Young, Eq. 654, 
392; Estate (No. 1), 201 305, 943. Personal 
services rendered under such circumstances that there legal obliga- 
tion pay for them constitute sufficient consideration for note given 
for them, regardless their economic value compared the amount 
the note. other words, services may sufficient con- 
sideration, they need not adequate one. Adequacy fact, 
distinguished from value law, exclusively for the determination 
the parties. Clark’s Appeal, Conn. 565, 332; Foxworthy 
Adams, 136 Ky. 124 381, A., S., 308, Ann. Cas. 
1912 327; Rightor Aleman, Rob., La., 45; Citizens’ Nat. Bank 
Custis, 155 Md. 173, 141 556; Earl Peck, 596; Worth 
Case, 362; Rauschenbach Estate, 122 Va. 632, 
118. 852; Am. Jur., Bills and Notes, 234. the cited cases, 
the notes greatly exceeded amount the market value the services 
for which they were given. Peck, supra, the court said, 
599: the intestate chose pay for the services rendered 
much larger sum than they were worth, had right so. The 
note was not gratuity Similar statements are found the 
other.cases cited. Standing alone, the services were sufficient con- 
sideration for the whole note. 

This not case, however, where the sole consideration for the note 
was personal service. Here, according respondent’s own testimony, 
part the consideration was gift. promise pay made gift 
without consideration and not binding. There partial want 
consideration for the part note represented the gift. Williams 
Forbes, 114 167, 463, affirming Bradw., 305; Sharp 
Sharp, Ohio App. 418. such situation, the rule that partial 


absence failure consideration shall defense pro tanto whether 


the amount thereof ascertained and liquidated otherwise. 


28, Minn. St. 1941, 335.134, Mason St. 1927, 7071; Brannan, 


Negotiable Instruments Law (6th Ed.) pp. 416-423. The defense 
partial want consideration allowed only the extent that 
shown. The burden proof the maker the note show the 
amount partial want failure consideration. Torinus Buck- 
ham, Minn, 128, 348; Bisbee Torinus, Minn. 165, 
168; King Moreland, 116 Cal. App. 356, 576; Parish 
Stone, Pick., Mass., 198, Am. Dee. 378; Black Ridgway, 131 
Mass. 80; Coulson Stevens, 122 Miss. 797, So. 83; Johnson 
Murray, Mo. App. 289 977; Sharp Sharp, Ohio App. 418; 
Roberts Boydston, 186 336, 898. Mr. Chief Justice 
Shaw said Parish Stone, supra, Pick., Mass. 211, Am. 388, 
where there are ‘‘two distinct and independent considerations, each 


going distinct portion the note, and one consideration which 
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the law deems valid and sufficient support contract, and the other 
not, there the contract shall apportioned, and the holder shall recover 
the extent the valid consideration, and further,’’ and ‘‘the 
presumption law his [the holder’s] favor the whole note; 
and the burden upon the defendant show, what extent the note 
without Where the maker fails show the extent 
the partial want failure consideration, the holder entitled 
recover the face amount the note. Bisbee Torinus, supra, Minn. 
165, 168; Moore Prussing, 165 319, 184; Schaffner 
Kober, Ind. App. 409, 871; Cole, La. App. 
353, So. 750; Bear Bear, Ohio App. 272, 162 711; Kendall 
Wis. 182, 113. Here, treating the consideration single 
and entire and going the note whole and failing make any 
showing all the extent which the note was gift, there was 
basis for apportionment. Because appellant has failed show 
what extent the note was gift, respondent entitled recover the face 
amount the note. 

Appellant contends that, for lack presentment for payment, 
neither personal representative nor decedent was liable the note. 
The claim that presentment for payment decedent during his life- 
time was necessary order charge him, because the provisions 
74, Minn. 335.28, Mason st. 1927, 7117, requiring 
the instrument exhibited the person from whom payment 
demanded, and appellant his personal representative afterward, 
because the provisions the section cited and those 
335.282 7119]), which read: 

person primarily liable the instrument dead, and 
place payment specified, presentment for payment must made 
her personal representative, such there be, and if, with the exercise 
reasonable diligence, can found.’’ 

Respondent’s answer the contention that presentment for pay- 
ment was unnecessary order charge either decedent, the maker 
the note, appellant, his personal representative, virtue 
that ‘‘Presentment for payment not necessary order charge the 
person primarily liable the instrument,’’ and ‘‘presentment for pay- 
ment necessary order charge the drawer and endorsers.’’ These 
sections are found L., art. VI, which entitled ‘‘PRESENT- 
MENT FOR 

Section 70, the first one the article, provides for two classes far 
concerns presentment for payment, viz., one where presentment for 
payment not necessary and the other where is. The distinction rests 
upon the nature the liability the parties. Where the party 
primarily liable, presentment for payment not where 
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secondarily so, itis. Am. Jur., Bills and Notes, 623-628; 
Bills and Notes The provisions art. relate the 
necessity, time and manner making presentment for payment. Section 
the very outset settles the matter the necessity for making pre- 
sentment for payment expressly excluding parties primarily liable, 
which includes makers, and including parties secondarily liable, such 
drawers and endorsers. The other sections the article, including 
and 76, relied appellant, relate not the necessity, but 
the time and manner making presentment for payment where 
necessary. 

The purpose and meaning the provisions article relative 
presentment for payment are made clear referring those article 
relating the ‘‘LIABILITIES where 60, 61, 
and Minn. St. 1941, 335.23, 335.231, 335.255, are found. Section 
provides that the maker engages pay the instrument according its 
tenor. This liability absolute and not conditioned presentment for 
payment otherwise. Sections and condition the liability 
parties secondarily liable, such drawers and endorsers, making 
due presentment for payment and, the instrument dishonored, 
duly taking ‘‘the necessary proceedings What the neces- 
sary proceedings are dishonor are not mentioned that article. 
They appear those immediately following. Those found article 
VI, has been said, relate the necessity, time, and manner making 
presentment for payment, and those article entitled, 
relate the necessity, time, and manner giving 
notice dishonor. Section 89, Minn. St, 1941, 335.35, the first one 
this article, provides that notice dishonor shall given parties 
secondarily liable, that is, drawers and endorsers. Thus, the plan 
the statute define the liabilities the parties, specifying the cases 
which absolute and those which conditioned making 
presentment for payment, and, dishonored, taking 
dishonor perfect liability; specify the cases which presentment 
for payment necessary and the time and manner making the same; 
and specify the cases which notice dishonor necessary and 
specify the time and manner giving it. The same distinction runs 
through the entire statute. persons primarily liable, present- 
ment necessary, and presentment for payment and notice dis- 
honor necessary. persons secondarily liable, presentment for 
payment the person primarily liable necessary, and notice dis- 
honor persons secondarily liable necessary. Hence, the liability 
the maker note absolute, and presentment for payment and 
notice dishonor necessary order charge him with liability. 
Section 72(4), Minn. St. 1941, 335.275 (4), provides that the in- 
strument must presented the person primarily That 
this section simply relates cases where presentment necessary 
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charge persons secondarily liable and not necessary order charge 
person primarily liable obvious, because the statute the express 
provisions has made the liability person primarily liable 
absolute one, and not necessary perfect liability against him, 
because express provision provides that such presentment 
necessary. The provisions upon which appellant relies, the 
effect that presentment must made the personal representative 
where the principal debtor dead, the same scope (4) and 
provides how presentment shall made where the person primarily 
liable dead. There more reason for holding that, because pre- 
sentment such cases must made the personal representative, 
holding the case where the maker himself alive. Both sections 
relate cases where presentment necessary charge persons 
secondarily liable. will noted that neither section provides that 
presentment for payment necessary order charge person 
primarily liable his estate case dead. The language that 
presentment must made the person primarily liable and his 
personal representative case dead. short, these sections 
specify whom presentment for payment shall made, but not the 
necessity for it. 

Our decisions have settled the questions relative the necessity 
presentment for payment order charge makers and their estates 
aceordance with these views. settled that maker person 
primarily liable. Plainly, the statute requires presentment for 
payment order charge the maker note. First State Bank 
Utman, 136 Minn. 103, 161 398. Where the maker dead, his 
subject the same liability was during his lifetime. 
equally clear that presentment for payment neeessary 
order charge the estate the maker note. Estate 
Stack, 164 Minn. 57, 204 546 demand note, here). claim 
upon note against the estate deceased maker one founded upon 
contract and such must filed the probate court against the 
estate, In.re Estate Koffel, 175 Minn. 524, 222 68; Albert Lea 
ment for payment either decedent appellant his personal repre- 
sentative was not necessary charge decedent’s estate with liability for 
the 
that the proposed testimony the two handwriting 
new trial. upon the ground newly discovered evidence, the 
trial, court denied appellant’s motion, because the lack 
that such evidence could not have been discovered 
before trial. the exergise reasonable diligence. handwriting 
experts majntained public office Paul only ten miles from 
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appellant’s office. did not show that his efforts after trial were any 


different from those before that, proper effort had been made before 
trial, would not have discovered the witnesses. ‘‘A party may 
properly held guilty lack diligence where the same diligence 
which led the discovery the new evidence after trial would have 
discovered had such diligence been exercised prior Hlubeck 
Beeler, 214 Minn. 484, 252, 254. 

Affirmed, 


THOMAS GALLAGHER, (dissenting).—I feel that the interests 
justice would better served the case were remanded for new 
trial, which time all the issues might completely and the 
claimed newly discovered evidence submitted for consideration. 


Failure Delivery Stock Donee Renders 
Payment Gift Invalid 


Wallach’s Estate, Surrogate’s Court, Supp. (2d) 354 


stockholder delivered shares stock his son with instruction 
that new certificates obtained for present certificates and that the 
new certificates returned him. Stockholder further told son 
that wished split the stock specified proportions several 
designated persons. Subsequent thereto and prior the issuance 
the new certificates effect the transfer accordance with owner’s 
instructions, the owner died. daughter said owner claimed 
the donee six said shares. 

was held that delivery donee, essential valid gift was 
lacking. The son, whom the shares stock were 
delivered, was the agent the donor, the owner, and instructions 

agent have new certificates issued and returned him, the 
donor, negatived any intention the part the donor have his 
son, his agent, complete the gift the daughter delivery. The 
failure ‘the agent the donor consummate delivery prior the 
death donor, even instructions had been given him 
deliver was fatal the validity the proposed 


Proceeding the matter the estate Joseph Wallach, 
Moses Wallach against himself executor compel. delivery 
Pauline 


Jack Korshin, New York City, for Moses Wallach, 
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Haggerty, Myles Wormser, New York City, for Pauline 
Herman, respondent. 


GRIFFITHS, Wallach, son the decedent 
herein, brings this proceeding against himself executor, compel 
the delivery him certain stock the General Printing Ink Corpora- 
tion, owned the decedent. This opposed the daughter the 
decedent, who claims that valid gift was made her six shares 
this stock, prior decedent’s death. 

about March 1943, decedent gave general power attorney 
the petitioner herein. The evidence before discloses that 
about December 11, 1943, and only few days before his death 
December 17, 1943, the decedent instructed the petitioner get twenty 
shares stock the General Printing Ink Corporation, which 
owned, and which were petitioner’s safe deposit box which the 
decedent had The decedent further told the petitioner, sub- 
stance, that desired, give seven shares this stock Mildred, the 
wife petitioner, seven shares Morris, the petitioner, and six shares 
Pauline the objectant, Christmas gifts. The twenty shares 
stock were that time represented two stock certificates ten shares 
each. The decedent, after instructing the petitioner have new certifi- 
eates issued, told him return such certificates him, the decedent. 
Thereafter the petitioner endorsed the certificates the name the 
decedent, pursuant the power attorney held him, and presented 
them, together with the power attorney, his bank, order that 
new certificates their names might issued. The transfer was not 
made, due additional requirements the transfer agent, and the 


certificates were returned after the decedent’s death and 


Dec. 26, 1943. Thereafter the petitioner sought again have new stock 
certificates issued, but without avail. 

When the will the decedent was offered for probate, objections 
were filed thereto the respondent herein. agreement was there- 
after entered into between the respondent, the petitioner herein, and the 
other parties interested, which provided for the withdrawal the 
objections the probate and for the probate the will upon the terms 
provided for this agreement, which has been filed this court. Under 
the terms this agreement certain payments were made the 
respondent and she transferred any rights the estate that she might 
otherwise have had the petitioner, that, effect, the petitioner 
herein became the sole legatee. Attached this agreement list 
assets represented the petitioner herein all the assets which 
had any knowledge. The twenty shares General Printing Ink 
Corporation not listed one the assets. further provision 
the agreement hereinabove referred provides that, there should 
any additional assets having net value excess $5,000, the objectant, 
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wit, the respondent herein, would entitled one-third the net 


value thereof, the net value being determined the deduction 


items set forth the agreement. apparently conceded 
the parties hereto that the stock the General Printing Ink Corpora- 
tion not the net value $5,000. 

The sole question determined this Court whether the 
decedent made effective gift the six shares General Printing Ink 
Corporation the respondent, prior his death. This question must 
answered the negative and the application the petitioner granted. 

Delivery the donee, essential valid gift, completely lack- 
ing. The petitioner, whom the shares stock were delivered, was 
the agent the donor, the decedent, and instructions the said agent 
have new certificates issued and returned him, the donor, negatives 
any intention the part the donor have the petitioner, his agent, 
the gift the respondent delivery. Southern Industrial 
Institute Marsh, Cir., 347, certiorari denied 273 747, 
delivery prior the death the donor, even instructions had been 
given him deliver the donee, was fatal the validity the proposed 
gift. Matter Seigle’s Estate, 176 Misc. 15, 410, modified 
other grounds, 262 App. Div. 879, 563; Vincent Rix, 
248 76, 161 425. 

Settle order. 


Payee Allowed Establish Status Creditor Against 
Maker’s Estate Where Check Returned Due 
Maker’s Death 


Pierce’s Will, Surrogate’s Court, Supp. 778 


Maker drew check prior his death order payee, which 
indorsements thereon was promptly deposited for collec- 
tion the account payee. The check was returned payee 
the bank with memorandum giving the death the maker the 
reason for its return. Subsequently, payee, petitioner instant case, 
the executrix maker’s estate. 
was held that the petitioner could not establish her claim 
against maker’s estate the basis the check itself, since the check 
constituted only revocable authorization for the payment money 


and the death the maker revoked the authority the payee 


NOTE—For similar decisions see Digest (Fifth Edition) 283. 
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agent. Petitioner did, however, establish her status prima facie 
inasmuch the uncollected check raised presumption that 
there was loan and that the maker was indebted payee time 
his death. 


Proceedings the matter the estate John Pierce, deceased. 
the application Lorena Osborne compel Elizabeth Calla- 
way render and settle account her proceedings executrix 
under decedent’s last will and testament. 

Application granted. 

McClelland Corake, White Plains (Ralph 
White Plains, counsel), for petitioner. 

Hilda Schwartz, New York City (Herman Schwartz, 
New York City, counsel), for executrix. 


GRIFFITHS, question presented involves the status 
the petitioner creditor decedent institute the within pro- 
ceeding compel accounting executor. the hearing the 
petitioner offered evidence uncollected check made decedent 
the order petitioner payee. The check was drawn shortly prior 
decedent’s death and, appears from endorsements the reverse 
side thereof, was promptly deposited for collection the account the 
petitioner. The memorandum the bank annexed thereto gives the 
death maker the reason for its return. 

claim could based upon the check itself since the check con- 
stitutes only revocable authorization for the payment money and 
the death the maker revokes the authority the payee agent. 
Matter Ludlam’s Estate, 158 Misc. 283, 285 597. Even though 
the delivery such check creates new liability against the estate 
deceased maker, the claim upon which the check was based may still 
enforcible against the estate. Matter Ludlam’s Estate, supra. 
And notwithstanding that the check might represent loan, gift, 
money impressed with use for particular purpose, its execution and 
delivery unexplained raises the presumption that was given 
Adler, 287. must therefore presumed that the decedent 
was indebted petitioner the time the delivery such check. The 
check not having been collected may not inferred that such claim 
has been paid. Accordingly, the status the petitioner has been estab- 
lished least prima facie creditor decedent sufficiently permit 
her institute the instant proceeding. The respondent will therefore 
directed file her account executrix within thirty days from the 
date the order made hereon. 

Settle order accordingly. 


THE BANKING LAW JOURNAL 981 


Bank Officer Must Authorized 
Mortgage Indebtedness 


Fricke Litton, Kansas City Court Appeals, Missouri, 187 Rep. 
(2d) 507 


agent bank, the assistant cashier the instant case, has 
right give away the assets the bank discharge debtor 
without authority so. one deals with the cashier 
bank, with respect the discharge mortgage indebtedness 
evidenced note, the cashier such has power discharge 


debtor without payment, nor release surety. Plaintiff, pur- 


chaser note, which was part uncollected assets bank 
liquidation, brought this action against defendant recover the 
balance due thereon. Defendant admitted execution the note and 
chattel mortgage. Defendant attempted show that agreement 
arrangement had been made between him and assistant cashier 
the bank, that the bank would receive and did receive and accept 
which was part the chattle mortgage payment the note. 

was held that evidence presented defendant failed show 
authority the part the assistant cashier make agreement, 
nor was there substantial evidence showing that any such under- 
standing agreement was entered into. The bank took the mortgage 
property after default, which was clearly entitled, and this was 
done the request the defendant (mortgagor) take possession 
the property, sell it, something else with because could 
not feed Under the there was cause for complaint 
the mortgagor the method selling the cattle. 
submitted defendant held insufficient for the jury. 


Action Fricke against Dines Litton recover balance 
alleged due promissory mortgage note. From judgment for 
defendant, appeals. 

Reversed and remanded with directions accordance with the 
opinion. 

Graf and Mundwiller, both Hermann, and Lee, Fricke 
Lee, St. Louis, for appellant. 

brief filed for respondent. 


BOYER, Commissioner.—This action was instituted the holder 
and owner promissory note recover the balance alleged due 
thereon, including interest and attorney’s fee, according the terms 
the note the total sum $3266.75. verified copy the note, 
together with credits thereon, was set forth the petition. was 
dated April 14, 1934, and payable six months after date the order 
the Farmers and Merchants Bank Linn, Missouri. called for 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1089. 
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interest the rate per cent per annum and attorney’s fee 
per cent placed the hands attorney for collection after 
maturity. The petition appears conventional form and 
question raised its sufficiency. The answer filed defendant 
the following: 


the defendant and for his answer the petition for plaintiff, 
states and avers, that denies each and every allegation plaintiff’s 
petition contained, except the averment, the execution and delivery 
the said note sued on, assignor, the said Farmers and 
Merchants Bank, and further answering, states that the said note 
described the petition plaintiff, was secured certain chattel 
mortgage even date with the said note, certain Neat cattle, that 
said bank aforesaid, and through its representatives, agents and 
servants, took, appropriated and sold, all the said cattle, full com- 
promise, accord and satisfaction, and payment the said note, but 
failed deliver same defendant. 

said note sued upon herein, has been fully paid and satisfied, 
full reason the facts 


There admission the record that the bank closed March 
1936. Its affairs were thereafter liquidated the usual way deputy 
commissioners. was further admitted that plaintiff purchased the 
note question the sale the uncollected assets the bank. The 
note was offered evidence and, with the admissions made, plaintiff 
rested. 

Defendant testified his own behalf and admitted that executed 
the note and chattel mortgage and that was unable meet the interest 
the note. Counsel for defendant then sought establish some sort 
agreement arrangement between defendant and some agent the 
bank that the bank would receive and did receive and accept the cattle 
payment the note. Such inquiry was made over the objection 
plaintiff that authority had been shown for any agent the bank 
make such arrangement agreement and that there was con- 
sideration for any such agreement made, and that such agreement 
was sufficiently pleaded the answer. Defendant was indefinite 
whom dealt with respect making any arrangement about the 
first said dealt with the cashier the bank, and when 
asked state what the transaction was said: just borrowed 
the money.’’ was then asked what, any, agreement was had about 
what was done with the cattle. finally said that the arrange- 
ment was made with Mr. Vogel, assistant cashier the bank, about 
taking the cattle. The substance his testimony concerning the alleged 
agreement contained the following questions and answers: 


What was said, and whom, the beginning these negotia- 
tions about taking these cattle, near you can recollect it? Well, 
the nearest can get, just told him would have come and get the 
something with them, sell them something with 
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that couldn’t feed them. had little old farm over there, and 


didn’t have any feed. 

You told that who? Mr. Vogel. 

And that was the beginning this? Yes, sir; that was the 

What answer did Mr. Vogel make that? Well, said 
that would something with them. 

said that would something with them? Yes, sir. 

And then what was done about the cattle? They came and 
hauled them away, came with truck and taken the cattle 


Defendant further testified that did not obtain the note because 
was unable come town and the bank closed shortly afterwards, 
and that the next thing heard about the note was when the liquidator 
called him pay it. Defendant went the bank and talked with the 
liquidator and said: ‘‘I told him that the deed trust, that was done, 
they took the cattle, and they was supposed have been sold.’’ Defend- 
ant further testified that while was talking the liquidator about 
the note Mr. Vogel came and stated the liquidator that ‘‘we have 
taken the cattle, and was supposed have been was 
further shown that one the animals had not yet been received the 
bank delivered the defendant the bank, and the defendant 
informed the liquidator that fact and that could get him. further 
appears that the liquidator did obtain the additional animal, sold him, 
and credited the note with the proceeds. The other cattle that had been 


taken over the bank were sold different times, some being shipped 


market, and others apparently sold private sale and the proceeds 
from such were all credited the note. Defendant did not question 
the propriety such sales that received all credit upon the note 
which was entitled for the value the property which the bank 
took. 

Defendant also called Mr. Vogel who testified that was assistant 
the bank and that knew about the chattel mortgage 
secure note given the bank the defendant. was asked state 
what became the livestock that secured the note and said that Mr. 
Litton reported that part them had died; that had feed and 
that the bank would have something with them. further 
testified that some the directors the bank went look the stock 
size the that the cattle were obtained different times 
and different truck loads some time during 1935 and disposed of, 
some being shipped the St. Louis market and one two sold privately 
that the sales were not made with notice under the terms the mort- 
gage. was asked whether remembered any conversation between 
him, the liquidator and Mr. Litton which anything was said about 
the taking the stock settlement the note, and answered: ‘‘No, 
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mortgage was not evidence and was shown by: the Recorder 
that had destroyed the mortgage August, 1939, under authority 
the statute limitation. 

the close the evidence plaintiff sought directed verdict which 
the court denied. Plaintiff also requested instructions, 
the defense that the bank took the livestock settlement the note, and 
another instructing the jury that there was evidence the part 
defendant that the cattle were accepted compromise and payment 
the which instructions were denied over the objection and 
exception plaintiff. other instructions were requested tendered 
the plaintiff. behalf defendant the court gave Instruction No. 
reading follows: ‘‘The Court instructs the Jury, that you believe 
and find from the evidence that the Farmers Merchants Bank Linn, 
the original payee the note sued and evidence this case, 
agreed and with the defendant, Dines Litton, take, accept and 
receive the cattle, horses and livestock described certain chattel 
mortgage given secure said note, payment and compromise thereof, 
and that pursuance such compromise and agreement, you find, 
they did take said livestock into their possession, and disposed the 
same, any manner that the said payee Bank and through its 
officers, agents and servants saw fit do, then your verdict must 
for the defendant, and this true even though you may find and believe 
from the evidence, that the said livestock taken and disposed of, 
you find, did not bring sale, trade disposition the same, 
enough pay off and discharge the said note.’’ 

The case was submitted the jury and the verdict was for defendant. 
Judgment followed accordingly favor the defendant and for costs 
the After unavailing motion for new trial, plaintiff due 
and proper manner perfected his appeal this court. 

the assignment errors and under points and authorities appel- 
lant that under the evidence and the law plaintiff was entitled 
instructed verdict, and that the court erred giving Instruction 
No. behalf defendant. 

think appellant right his contentions because find 
competent and sufficient evidence the record support the defense 
attempted made. The execution the note and mortgage was 
admitted. was also admitted that plaintiff purchased the note the 
sale the bank’s assets. There dispute the amount still due 
and owing the plaintiff under the terms the note, unless there was 
between the bank and the defendant that ‘the 
property was received full payment and discharge the 
note. find any evidence sufficient support any such 
agreement. The mortgaged property was delivered the bank the 
request the mortgagor. The full extent the testimony defendant 
that told the agent the bank that would have come and get 
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the cattle, sell them, something with them; that could not feed 
them, and that the agent replied would something 
them.’’ The defendant further testified about alleged statement 
admission made the former assistant cashier the bank the 
liquidator that ‘‘we have taken the cattle, and was supposed have 
been The assistant cashier testified that had recollection 
any such conversation. 

All testimony offered the defendant with view showing 
tending show some alleged agreement accept the mortgaged prop- 
erty payment the note was objected the plaintiff the ground 
that there was showing any authority the part any agent 
the bank make agreement the kind alleged the answer. Clearly, 
the agent the bank identified defendant had right give away 
the assets the bank discharge debtor without authority 
so. According the testimony defendant was dealing with 
assistant cashier, but had been dealing with the cashier himself, 
the cashier would have had power, merely virtue his office, 
any act outside the scope his ordinary duties cashier. Ordinarily, 
has power discharge debtor without payment, nor release 
surety. Bank Amsterdam Welliver, 215 Mo. App. 247 loe. cit. 
253, 256 130, and cited. this case there was not only 
failure show authority the part the assistant cashier make 
agreement, but there was substantial evidence that any such under- 
standing agreement was entered into. The bank took the mortgaged 
property after default, which was clearly entitled; and this the 
request the mortgagor take possession the property, sell it, 
something else with because could not feed it. Under such 
situation not perceived how the mortgagor could complain about 
the method selling the cattle. There claim that the mortgaged 
property was not sold for its full that the note was not credited 
with the full amount the proceeds. 

Respondent has not filed brief this case made any attempt 
aid the court arriving the proper disposition the appeal. Upon 
the showing made the transcript and the record this case there 
intimation that the defendant would have any defense, either legal 
equitable, other than that attempted made the trial. The 
learned trial court was error giving defendant’s Instruction No. 
submitting the question the jury whether the bank had agreed 
receive the livestock payment the note because the failure 
proof any such defense. Furthermore, are opinion that under 
the shown evidence and record this ease plaintiff 
was entitled instructed verdict. 

For the reasons above stated the judgment should reversed and the 
case remanded the trial court with direction ascertain the amount 
still due the note and render judgment for plaintiff that sum 
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together with attorney’s fee, all accordance with the terms the 
note. The Commissioner recommends. 


SPERRY, C., concurs. 

PER foregoing opinion BOYER, C., adopted 
the opinion the court. The judgment reversed and the case 
remanded the trial court with direction proceed accordance with 
this opinion. 

All 


Branch Offices Bank Restricted City 
Principal Office Statute 


Manufacturers Traders Trust Co., Bell, Supreme Court, 
Supp. (2d) 374 


bank having its principal office the City Buffalo pre- 
provisions Sec. 105 the New York Banking Law from 
maintaining branch office for the transaction any part its 
usual business banking any place banking other than its 
principal office Buffalo, except that may open and occupy 
such city one more branch offices. The superintendent banks 
cannot under the provisions said section 105 the Banking Law 
authorize bank open and branch office another city 
other than where it’s principal office located. 


Action Manufacturers Traders Trust Company against Elliott 
Bell, Superintendent Banks the State New York, for 
declaratory judgment. defendant’s motion for dismissal the 
complaint and for summary judgment. 

Motion granted. 

Babeock, Newbury Russ, Buffalo (George Newbury, 
Buffalo, counsel), for plaintiff. 

Nathaniel Goldstein, Atty. Gen. (Wortley Paul, Buffalo, 
counsel), for defendant. 


HINKLEY, J.—This action for declaratory judgment pursu- 
ant 473 the Civil Practice Act and one first impression. 
Counsel agree that this decision must rest upon interpretation the 
statute and that the salient facts are not dispute. 

Defendant moves for dismissal the complaint and asks for sum- 
mary judgment. The question presented the right defendant 
authorize the plaintiff open and branch office Nos. 2103-07 


NOTE—For similar decisions see (Fifth Edition) 215. 
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Main Street the City Niagara Falls. This addition the one 


now occupied plaintiff the former location the Falls National 
Bank whose business and property were purchased plaintiff. 

The section involved 105 the present Banking Law, which 
reads follows: 


105. Branch offices; prohibition against doing business 
unauthorized places. 

bank trust company officer, director, agent employee 
thereof, shall transact any part its usual business banking any 
place other than its principal office, except follows: 

bank trust company city which has population 
more than thirty thousand may open and occupy such city one 
more branch offices, whether not such city located entirely within 
one banking district, and 

trust company may open and occupy branch office 
branch offices any city village located the banking district 
which located its principal office, provided event shall branch 
opened and pursuant this paragraph (b) city 
village which are already located one more banks, trust companies 
national banking associations, except for the purpose acquiring 
merger, sale otherwise the business and property one more 
such banks, trust companies national banking associations, whether 
liquidation doing business the usual 


the event that the plaintiff can qualify under either subdivision 
(a) (b) the quoted section, then the defendant would authorized 
grant certificate authority plaintiff open the additional 
branch office. This not proceeding under Article the Civil 
Practice Act, compel the defendant act. The defendant has declined 
pass upon the merits plaintiff’s application the light de- 
fendant’s claim that has authority act. upon this 
question power the defendant Superintendent Banks for which 
declaratory judgment sought the 

There bank, trust company national banking association 
the City Niagara Falls save the Power City Trust Company. Under 
the the defendant without power grant plaintiff 
any other bank, trust company banking association similarly 
situated, the right open branch office the City Niagara Falls, 
then the Power City Trust Company has monopoly that city. But 
this monopoly exists only the right open branches. and 
when the warrant, some newly organized bank trust 


will undoubtedly establish its principal place business that 


city. any event, this situation needs correction, then recourse must 
had not the courts but the which exercises over banks 
special guardianship. 


business affected with public interest. Its nature 
makes peculiarly object legislative solicitude order that 


988 THE BANKING LAW JOURNAL 


depositors and stockholders may protected and proper management 
those responsible therefor secured according legislative theories 
378. 


The language 105 the Banking Law not entirely clear. 
First there absolute prohibition subdivision followed ex- 
ception that subdivision (subdivision this followed another 
exception (subdivision [b]) which includes another prohibition confined 
alone subdivision (b) which finally completed with another excep- 
tion. However inept the bill drafting this section, apparent that 
the legislature was not content yield the superintendent banks 
and two-thirds the banking board the absolute power over the opening 
and occupancy branch banks subject judicial control the event 
abuse discretion. This true even though discretionary power 
vested the superintendent banks and two-thirds the banking 
board membership deny any given application. 

The real question turns upon the intent the legislature the 
enactment subdivision (a) 


bank trust company city which has population more 
than thirty thousand may open and occupy such city one more 
branch offices, whether not such city located entirely within one 
banking district.’’ 


construe that subdivision give banks and trust companies 
subject the approval the superintendent banks 
(§§ 105 and the Banking Law), the right open and occupy 
branch banks any city the state having population thirty thou- 
sand more, violence the original prohibition contained 
subdivision and render innocuous all subdivision (b). 

If, the other hand, construe subdivision (a) limited 
the city which the principal office the bank trust company 
located, render that subdivision consistent with subdivision which 
precedes it, and render effective subdivision (b) which follows. 

The language 105 the Banking Law whole evidences the 
intent the legislature. The plaintiff forbidden transact any part 
its usual business banking any place other than its principal 
office the City Buffalo except that may open and occupy such 
city one more branch offices. The plaintiff cannot open occupy 
branch office the City Niagara Falls except acquire, did, 
the business and property the Falls National Bank. 

The history and perhaps the causes the repeal 195 the 
Banking Law Chapter 619 the Laws 1937, and the enactment 
105 the same law, may found Hudson-Harlem Valley Title 
Mortgage Co. White, 164 47, 298 652; Id., 263 App. 
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Div. 167, 592. Although interpreted the courts, 
there was restriction placed upon the Title Guarantee and Trust 
Company conduct its title activities outside the city where its principal 


office was located, still time there any indication that like 


authority existed regard its banking activities. the contrary, 
the opposite view taken Justice Hill 263 App. Div. page 170, 

Also, the chronology events connection with this litigation and 
amendments the bills introduced the Legislature, which ultimately 
became chapter 619 the Laws 1937, leaves little doubt that while 
the Legislature intended that the amendment general, the application 
quite specific appellant and this proceeding, and that thereunder, 
while appellant may not carry its banking and trust business outside 
the City New York, there inhibition against doing its title busi- 
ness outside the 


Motion defendant for dismissal the complaint and for summary 
judgment granted. 


Bank May Retain Collateral Security Pledged Note 
Maker for Non-Payment Other Indebtedness 


McDonald First National Bank McKeesport, Supreme Court 
Pennsylvania, Atl. Rep. (2d) 265 


Where maker executes demand note bank payee and the 
note contains provision that certain shares stock pledged 
collateral security ‘‘for payment any other obligation 
liability’’ such provision usually regarded applicable only 
obligations and liabilities contractual nature. However the 
payee bank, notwithstanding the usual limitations such pro- 
vision liabilities contractual nature, held justified holding 
the collateral for payment due from maker for conversion 
proceeds sales cars held under the terms trust receipts 
given the payee the plaintiff. 

further held that, although the mere wrongful detention 
chattel tort, and promise pay cannot arise there- 
from, the chattel sold, and the proceeds unlawfully converted, 
the person entitled thereto may waive the tort and maintain action 
for money had and received. 


Action assumpsit Edwin against First National 
Bank McKeesport for damages for alleged conversion shares 
stock pledged collateral loan. From order refusing take 
off nonsuit, the plaintiff appeals. Affirmed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 958. 
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Zeno Fritz, Pittsburgh, for appellant. 
Simon, Pittsburgh, for appellee. 


HORACE STERN, J.—This action, based, upon alleged unlawful 
conversion stock belonging the plaintiff, failed completely because 
two applicable principles law. Therefore nonsuit was properly 
entered. 

Plaintiff from defendant bank the sum $6500 for which 
gave his demand note together with assignment four shares 
stock the Model Coat Apron Supply Company. The note provided 
that the stock was deposited collateral security for the payment not 
only the $6500 but also ‘‘of any other obligation liability, direct 
contingent, due become due, whether now existing here- 
after contracted incurred.’’ Plaintiff having, the course time, 
reduced the loan $2500, tendered that amount full payment the 
note and demanded the return the collateral. The bank refused 
accept the tender and surrender the stock unless was paid 
additional sum $4000. Plaintiff thereupon brought the present suit 
assumpsit recover the value the stock and the amount the 


dividends which the bank had received thereon, alleging that the bank 


had unlawfully converted the stock and dividends and for its own 
use and benefit. 

The bank’s claim for the $4,000 arose from the following facts: 
Plaintiff was the president, treasurer and general manager corpora- 
tion known Sales, Inc., company engaged the business 
selling automobiles retail. was not only the owner the major 
portion its stock but was actively charge its business and the 
only person who could sign checks its bank accounts. The company 
financed large part its purchases through defendant bank, which 
paid the manufacturer for the cars but allowed the company take 
possession them upon its execution trust receipts acknowledging 
the bank’s title; these receipts provided that the company could sell the 
ears for cash but was hold the proceeds trust separate from its own 
funds and pay them over immediately the bank. Upon making 
check-up, one occasion, the automobiles the possession the 
company, was discovered that ten cars for which the bank held these 
trust receipts had been sold, and the proceeds, instead being remitted 
the bank, had been used the company the operation its 
business. The amount thus misappropriated was $5413.98, which the 
company subsequently paid the bank $1413.98, leaving balance 
$4000. was payment this sum that the bank demanded from 
plaintiff before would return the collateral which had accompanied 
his note. 

Plaintiff does not concede that all the above recited facts clearly 
appear the testimony. asserts, for example, that the trust receipts 
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were not placed evidence. His position that point the quintes- 
sence formalism, for the record shows that counsel for defendant 
offered the receipts evidence, but the court said: ‘‘You have put 
them in. had not the right sell these cars without turning the 
money and this plaintiff made objection. also clear 
from his admissions, and indeed from the express averments his 
reply defendant’s new matter, that the cars were sold and the proceeds 
used generally the operation the company’s business. His own 
testimony discloses that personally conducted all these transactions 
behalf the company. 

This brings the two rules law which control the case and 
justify the bank’s refusal surrender the note and collateral except 
upon payment the $4000 constituting the balance the 
proceeds the sales the cars. The first these rules that agent 
personally liable, civil action, for misappropriation conversion 
which guilty, even though himself derives benefit therefrom 
but acts behalf and the name his principal and the latter alone 
enriched the transaction: Cohen Maus, 297 Pa. 454, 458, 147 
103, 104; Chester-Cambridge Bank Trust Co. Rhodes, 346 Pa. 427, 
432, 128, See cases from various jurisdictions enumerated 
152 705; also ‘Rest. Agency, 349; Rest. Torts, 888. 

The second rule that, although ‘‘the mere wrongful detention 
chattel tort, and implied promise pay cannot arise 
Anderson Equipment Co. Findley, 350 Pa. 399, 401, 520, 
521, the chattel sold, and the proceeds unlawfully converted, the 
person entitled thereto may waive the tort and maintain action 
assumpsit for money had and received: Gray Griffith, Watts 431; 
Deysher Triebel, Pa. 383, 386; Satterlee Melick, 62, 65; 
Bethlehem Borough Perseverance Fire Co., Pa. 445, 460; Rees 
Sons Co., Inc. Western Exposition Society, Pa. Super. 381, 383, 
384; Rodgers Studebaker Sales Co., 102 Pa. Super. 402, 405, 157 
Montour Furniture Co. Sakolsky, 125 Pa. Super. 512, 517-519, 
189 761, 763, Even, therefore, the provision the note that 
the stock was security ‘‘for the payment any other obligation 
liability’’ should regarded referring only obligations and liabili- 
ties contractual quasi-contractual nature, clear that the bank 


*The Fraudulent Conversion Act May 18, 1917, 241, reenacted Sec. 
the Penal Code 1939, 872, Sec. 4834, imposed criminal liability upon 
any person fraudulently converting the proceeds from the sale property belonging 
any other person, firm corporation, “to and for his own use and benefit, and for 


and benefit any other person.” Any person aggrieved such conversion may 


maintain civil action against the guilty person: Pearl Assur. Co., Ltd. National Ins. 
Agency, Inc., 151 Pa. Super. 146, 156, 157, 337, 338. 


will noted that plaintiff himself suing assumpsit for the value the 
stock and the amount the dividends which alleges were unlawfully and tortiously 
converted the bank. 


4 
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was justified asserting the right hold the collateral until payment 
not only the $2500 but also the $4000 due from plaintiff because 
his conversion the proceeds the sales the cars held under the 
terms the trust receipts. 


The order refusing take off the nonsuit affirmed. 


Bank Unauthorized Depository Held Liable 
Surety Trustee Bankruptcy 
Constructive Trustee 


First National Bank West Union, Va., American Surety Co. 
New York, Circuit Court Appeals, 4th Circuit 
148 Fed. Rep. (2d) 654 


bank not authorized act depository accepting deposit 
funds with notice that trustee bankruptcy prohibited 
Act make such deposit, held liable construc- 
tive trustee surety company, placing bond for said trustee bank- 
not only for the amount deposit paid said surety 
result misappropriation funds trustee, but also for interest 
said amount from the date payment. 

The court below was also correct its refusal allow filing 
supplemental. answer pleading statute limitations, which was 
allowable only the court’s discretion. 


Appeal from the District Court the United States for the Northern 
District West Virginia, Fairmont; Harry Watkins, Judge. 

Action the American Surety Company New York against the 
First National Bank West Union, Va., recover account 
alleged loss funds bankrupt’s estate appropriated the trustee 
From judgment for plaintiff, Supp. 355, (62 

Samuel Powell, Harrisville, Va., for appellant. 

Walter Higgins, New York City, and Robert Wilson, 
Clarksburg, Va. (Royal Shepard, New York City, the brief), 
for appellee. 

Before PARKER, SOPER and DOBIE, 


PER the second appeal the case which was 
before American Surety Co. First Nat. Bank, Cir., 141 
411, where the facts are fully stated the opinion. After remand the 
court below denied the petition the bank allowed file 


NOTE—For similar decisions see Digest (Fifth Edition) 418. 


we 
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supplemental answer pleading statutes limitations and thereupon 
entered judgment for the surety company the sum $4,050 with 
interest from April 26, 1938, the date which the company made pay- 
ment that amount the successor trustee bankruptcy. The 
bank complains the allowance interest and the refusal permit 
the filing the supplemental answer; but think that action the 
court below with respect both these matters was correct. Interest 
was allowable for reasons adequately stated the opinion the District 
Judge. The one year statute limitations West Virginia was decided 
the lower court, prior the first appeal, have application 
the cause action here involved (D. C., Supp. 180, 187) and 
question the correctness that decision, which think was un- 
doubtedly correct, was raised the appeal. clear, pointed out 
the court below, that neither section 11, sub. the Bankruptcy 
the Chandler Act, Stat. 849, 29, sub. has any 
application. The court was correct, therefore, matter law, 
refusing allow the filing the supplemental answer, which was 
allowable only the court’s any event. 
Affirmed. 


Bank Can Sue Its Own Name Collect Proceeds 
Draft Pledged Collateral 


Trade Bank Trust Co. Equitable Fire Marine Ins. Co., Supreme 
Court, Supp. (2d) 495 


Where draft fully indorsed delivered bank and pledged 
substitute collateral with the bank, held that the pledgee bank 
entitled bring suit its own name and collect the proceeds 
the draft, holding any surplus trust for the indorser the draft. 


further held that the drawer the draft cannot sued 
the indorser. 


Action the Trade Bank Trust Company and another against the 
Equitable Fire Marine Insurance Company for proceeds draft. 
From judgment the City Court the City New 
decision dismissing the complaint without prejudice, and from order 
denying motion for new trial, named plaintiff appeals, and from 
much the judgment dismissed the complaint without prejudice, 
defendant appeals. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 329. 
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Judgment accordance with opinion. 

June term, 1945, before HAMMER, SHIENTAG, and EDER, JJ. 

Gettinger Gettinger, New York City (Edward Gettinger and 
Samuel Sherman, both New York City, counsel), for plaintiff- 
appellant-respondent. 

Max Gwertzman, New York City, for defendant-respondent- 
appellant. 


PER bank the pledgee the collateral 
holder the draft, which was substituted for the collateral, was entitled 
bring the action its own name and collect the proceeds the draft, 
holding any surplus trust for Pasternac. view his indorsement 
and delivery the draft the bank defendant cannot sued him. 
Defendant did not counterclaim against for damages for 
fraud and not pass upon the right, any, defendant seek 
same from him, any surplus plaintiff’s hands for his account. 

Judgment reversed, with costs, and judgment directed for plaintiff 
bank with costs. Plaintiff’s appeal from otder dismissed. Defendant’s 
appeal dismissed. 


TRUST and TAX 
DIGEST 


TRUST DECISIONS 


Corporate Earnings Held Income Payable Life Beneficiary 

Cash Dividends Cumulative Preferred Stock Held Income 
Payable Income Beneficiary 

Construction Testator’s Intention Concerning Devise 

Adopted Daughter Held Not Descendant Attempted Exer- 
cise Power Appointment Will Held Ineffective 

Surviving Settlors Cannot Revoke Entire Trust Consent all 
Settlors Required 

Surcharge Against Estate Life Tenant and Trustee for Breach 


Extent Power Appointment Where Failure Exercise Power 
Other Beneficiaries Existed 


TAX DECISIONS 


Gifts Interest Wives Ineffective 
Transfer Contemplation Death 
Amount Received Surrender Life Estate Taxable Ordinary 


Trust Income Not Taxable Grantor-Trustee 

Transfer Trust Subject Possibility 

Power Borrow Trust Funds 

Full Value Property Disposed Under General Power 
Appointment Included Gross Estate 

Unrestricted Control Investments Grantor 

Single Multiple Trusts 

Transfers Within Ten Months Death Held Taxable Being 
Contemplation Death 

Principal Trust Authorizing Invasion for Grantor’s Main- 
tenance and Comfort Held Includible Gross Estate 

Trust Created 1911 With Interest Held Contem- 
plation Death 


This section contains complete digests current decisions 
fiduciary law and taxation 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Corporate Earnings Held Income Payable Life Beneficiary 


Wehrhane, Superior Court, Connecticut, Fairfield County, 
No. 68,841, August 1945 
Plaintiffs, executors decedent testate, brought petition for instruc- 
tions determine whether certain sum should allocated principal 
income. 


Decedent testate his will created residuary trust, the net income 


which his widow was enjoy for life and upon her death, the trustees, 
who were also executors decedent’s estate, were turn the entire 
fund over themseives remaindermen. During his life, the decedent 
had centered his activities upon the development stoker company. 
his death, his financial interest said stoker company was traced 
through the devious medium ownership shares stock two other 
corporations, medium that followed corporate reorganization, affect- 
ing these companies and the stoker company. Dividends received one 
the controlling corporations, which were declared the stoker com- 
pany were shown the books the other controlling corporation 
earned surplus. 

Decedent’s will contained the following provision, ‘‘It further 
desire that said Executors and Trustees, exercising their control 
the Standard Stoker Company, should endeavor cause that 
and said controlling corporations distribute currently 
way dividends their stock, all the earnings the stoker 
enterprise, over and above such amounts may retained the 
exercise reasonable business caution necessary working 

was held that notwithstanding the fact that the books one 
the corporations the earnings from the stoker enterprise 
appeared capital asset, nevertheless was decedent’s intention that 
such earnings from the stoker enterprise were paid the life 
beneficiary income. 

The court adopted the Massachusetts rule with reference the 
allocation dividends received for trust purposes. Under said rule, 
the determining factor the character the dividend. Cash dividends 
are regarded income and stock dividends capital declared 
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from surplus assets, only those which represent earnings could 


rightfully allocated income. Necessarily all others must come from 
and therefore, pass capital. The court held that irrespective 
the meanderings they might take through corporate channels, 
dividends the stoker company were distributed earnings 
that concern, conformance with aforementioned provision decedent’s 
will. was clearly the intention decedent that the beneficiary enjoy 
income such amounts the controlling corporation received from the 
earnings the stock company, ‘‘even though following this plan, 
the conventions accountancy might demonstrate that the capital assets 
the controlling corporation would suffer ‘‘This construc- 
tion his intent fortified portion provision his will 
wherein testator states that ‘all stock dividends received upon any stocks 
held executors trustees shall capital and not income’; 
indirection least indicates that cash dividends, whatever the source, 
should deemed 


Cash Dividends Cumulative Preferred Stock Held Income Pay- 
able Income Beneficiary 


Bliss Estate, Surrogate Court, Supp. (2d) 475 


the matter the allowance trustee’s account, the life beneficiary 
the trust contended that cash dividends received the trustees 
the per cent cumulative preferred stock corporation constituted 
income and not principal. 


The court upheld the contention the beneficiary. There 
apportionment the purchase sale trustee preferred shares 
stock upon which unpaid dividends have accumulated. The entire cash 
dividends received the trustees must paid the income beneficiary 
the trust. The claim the income beneficiary these dividends was 
further strengthened the fact that they were paid from thé current 
earnings the corporation. 


Construction Testator’s Intention Concerning Devise Widow 


Estate Harris, Pennsylvania Supreme Court, Eastern District, March 1945 


Decedent testate, citizen Pennsylvania, codicil his will, 
written French, translated, read part follows: ‘‘Unless have 
otherwise disposed whole succession entirely relatives 
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the United States America, being understood that wife shall 
receive the compulsory portion provided law proportion the 

was held that this codicil the testator made absolute gift 
the entire residue his estate his relatives the United States. 
The court held that the reference the decedent his widow was 
merely recognition her statutory rights, and was not gift the 
amount property which she would entitled under the laws 
intestacy the state Pennsylvania. 

was further held that the bequest decedent’s widow the 
portion’’ which she would entitled receive under the 
laws Pennsylvania, constituted ambiguous gift, inasmuch there 
only elect against her husband’s (decedent’s) will. Such right 
only personal privilege and not property. 


Adopted Daughter Held Not Descendant—Attempted Exer- 
cise Power Appointment Will Held Ineffective 


Pross Anson, Supreme Court, Supp. (2d) 


F., settlor, deed trust conveyed certain real property 
New York and provided for payment the income therefrom her 
sister, F., and herself during their lives and the survivor 
them for life. part, the trust instrument provided: 

Trust, further upon the death the survivor the said party 
the first part and the said Helen Marie Flake, convey and transfer 
the said real estate, the proceeds the sale thereof and the reinvest- 
ments thereof, equal portions the descendants the said party 
the first part and the said Helen Marie Flake living the time the 
death the survivor said party the first part and the said Helen 
Marie Flake, such descendants take per stirpes, and not per capita, 
each child the said party the first part and the said Helen Marie 
Flake take one share, and the descendants each deceased child 
take among them one share. 

Trust, further, upon the death the survivor the said party 
the first part and the said Helen Marie Flake, without leaving 
descendants either the said party the first part the said Marie 
Flake her surviving, convey and transfer the said real estate the 
proceeds the sale thereof and the reinvestments thereof, such 
person persons, corporation corporations, and such shares and 
such proportions the survivor shall her Last Will and Testament, 
instrument the nature thereof, designate and appoint.’’ 
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the time the execution the trust instrument the two life 


beneficiaries were unmarried young women. Later, the settlor’s sister, 
died leaving descendant. few years subsequent the death 
F., the settlor F., who had married and divorced, adopted 
infant, defendant the instant case. The settlor had other 
and died leaving will, duly admitted probate. The settlor’s will 
contained mention the deed trust, the power appointment 
therein reserved, its residuary clause provided: All the rest, residue 
and remainder estate both real and personal whatsoever and 
wheresoever situate give, devise and bequeath unto trustee 
hereinafter named and its successor trust nevertheless and and for 


the following uses and purposes that say pay apply the 


net the use said daughter Helen Flake Anson during 
her minority her support, maintenance and education and thereafter 
for and during the remainder her natural and upon said 
daughter’s death convey the residuary trust estate her children 
the issue any such then deceased. 


Another paragraph the will provided that the event the daugh- 
ter predeceased the settlor surviving should die leaving issue 
order and direct trustee hereinafter named and its successor 
grant, convey, assign, transfer and pay over the capital 
said trust residuary estate and hereby give devise and 
bequeath the same follows: These were bequest $25,000 
friend; bequest one-half the remaining principal capital 
said trust residuary estate university; and the friend, the 
remaining one-half the principal capital said trust her 
residuary estate. 

The settlor died possessed considerable estate other than the real 
property which she had conveyed the deed trust above mentioned. 
There was question raised the disposition her will such 
other property and estate. The only property question was that 
conveyed the deed trust, and that trust property there were 
many contentions. The guardian litem the infant adopted 
daughter and the guardian her property contended that the adopted 
daughter took under the trust indenture surviving 
the The university, residuary legatee under the will the 
settlor, contended that the adopted daughter was not ‘‘descendant’’ 
within the intent the deed the trust; that the residuary clause 
the will was exercise the retained power appointment; that the 
life estate the adopted daughter that residuary clause was illegal 
and should exercised and the remainder the university accelerated. 
The trustee under the will contended that the two instruments, 
the deed trust and the will, need not read together; that both life 
beneficiaries under the deed trust having died without 
the trust estate thereby created terminated upon the survivor’s death 
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and the trust indenture became that the principal the deed 
trust reverted the settlor, and the life estate therein the adopted 
daughter under the residuary clause the will was not violation 
the rule against perpetuities. 

was held that the intention the settlor the use the word 
the deed trust was determined from the 
language used and the situation existing the time the execution 
the instrument. the time the execution the trust deed the 
settlor and her sister were young and unmarried. safe assumption 
that she then anticipated that each would later married, and that 
either both would have children born them. was the settlor’s 
purpose establishing the trust estate that both she and her sister 
should have income long the survivor lived, and upon the death 
the surviyor their issue, whether the first later degree, should 
have the remainder. There was nothing the deed trust warranting 
the construction that settlor using the word ‘‘descendant’’ intended 
giving that word any other different meaning than its primary and 
generally accepted connotation offspring progeny. The court there- 
fore concluded that the adopted daughter the settlor was not 
descendant the settlor within the intent the trust indenture and 
did not take under the provisions that instrument. 

was further held that under the provisions the trust the settlor, 
survivor the two life beneficiaries, neither whom having had 
descendants within its intent and meaning, had the power appoint 
recipient the principal the trust her will instrument 
the nature thereof. There was retention power appoint deed 
but only testamentary instrument. The settlor’s will operated 
execution power, despite the fact that the will made reference 
the power appointment. The residuary clause the settlor’s will 
was execution the power appointment, attempted execu- 
tion it. The residuary clause the will, therefore, far the 
property granted the deed trust was concerned, was read with 
that instrument and the date that instrument; and read there 
was illegal suspension for three lives, one which, was not being 
when the trust indenture was executed. 

The contention that the invalid trust created the residuary clause 
the will should deleted and the remainders, accelerated could not 
sustained because such holding would violate the scheme the 
will and the deed trust property remaindermen who were not 
under every conceivable circumstance receive that remainder under 
testator’s intention expressed her will. The remainders were not 
vested within the meaning the authorities upholding excision and 
acceleration. 

was further held that the attempted exercise the power ap- 
pointment will failed make any disposition the property granted 
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the deed trust and was, result, failure exercise the power 
appointment. 

The further contention that the residuary clause the will was valid 
because the purpose the deed trust having ceased upon the two life 
beneficiaries thereunder having died without issue, the trust deed ceased 
function; the property granted thereby reverted the settlor and 
she her residuary clause created legal life estate that property 
well her other estate; was held untenable because the form 
the deed trust. was absolute grant title. omitted any 
provision for the return the trust principal the settlor. Until she 
died without descendants, her power appoint was not effective. The 
deed trust did not provide for alternative successive estate upon 
failure descendants; but only for testamentary power appoint- 
ment. Had provided alternative succession the event the power 


appointment was not executed, then such alternative provision could 
held effective. 


disposition the principal the deed trust property 


made the deed the trust, which failed provide for the 
both life beneficiaries dying without issue and failure the survivor 
legally execute the testamentary power appointment. Upon the 
death the settlor the title the deeds the trust property passed 
intestacy her sole distributee, her adopted daughter. 


Surviving Settlors Cannot Revoke Entire Trust—Consent all 
Settlors Required 


Culver Title Guarantee and Trust Company, Appellate Division, Supreme 
Court, 114 New York Law Journal 1205 


Three settlors jointly created living trust. There was pro- 
vision made the trust instrument whereby the settlors reserved 
power revoke the trust. Subsequent the death one the 
settlors document purporting revoke the trust was the 
trustee and was signed the two surviving settlors and the two living 
children the deceased settlor. The notice requested the trustee 
the surviving settlors and residuary legatee named the 
will the settlor. Subsequent the receipt this notice 
revocation the trustee notified settlors and residuary legatee that 
refused recognize the validity the attempted revocation. The 
question issue was whether two the three creators the living 
trust could, subsequent the death the third settlor, revoke the trust 
with the consent the persons beneficially interested. Secondly, 
the event that this may not done, the question arises whether there 
may revocation much the trust represents the contribution 
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made the settlors. The controversy turns upon the significance the 
relevant statute (Pers. Prop. sec. 23, co-extensive, effect, with 
Real Prop. L., see, 118) which reads follows: 

the written consent all the persons beneficially interested 
trust personal property any part thereof heretofore here- 
after created, the creator such trust may revoke the same the 
whole such part thereof, and thereupon the estate the trustee shall 
cease the whole such part 

was held that the trust could not revoked the two surviving 
settlors and the beneficiaries interested the trust. Under the statute 
the consent each the settlors required. The consent the 
residuary legatee added nothing the attempted revocation the 
surviving settlors. The attempted revocation was nullity. requires 
the consent all the settlors revoke the jointly created trust. power 
revocation, reserved trust instrument arising operation 
law, neither alienable nor descendible. The court further held 
that the instrument revocation could given partial significance 
effecting the abrogation the trust the property conveyed the 
surviving settlors. The present notice revocation ineffectual 
accomplish this, however, since that instrument revokes the entire trust. 
The surviving settlors could new notice writing the trustee, 
which contained the consent the beneficiaries, revoke the trust 
the property they conveyed. 


Surcharge Against Estate Life Tenant and Trustee for Breach 
Trust 


Estate Scott, Superior Court Pennsylvania, No. October Term, 1945 


Decedent testate his will gave his wife and another trust ‘‘all 
stock interest held owned such coal mining corporations 
other corporations connected with such business that may own 
the time decease’’ and directed that the trustees collect rents, 
interests dividends, and pay the income derived therefrom his 
wife during her life and her death pay the principal such 
persons she will might appoint. further provided for gift 
over decedent’s next kin under the laws intestacy, default 
appointment. Decedent also authorized and empowered the trustees 
make sale any his estate ‘‘excepting always coal interest 
already referred Decedent’s wife died 1943. her will decedent 
exercised power appointment given her under decedent’s will and 
gave the appointed estate church. The co-trustee named dece- 
dent’s will having previously died, account was filed the executor 
decedent’s wife. 
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for $2,000, certain coal mining company stock, part the ‘‘coal 
expressly excepted the decedent the power sell clause his will. 
The proceeds this sale was not included the account and never 
came into the hands the substituted trustee the decedent’s estate. 
There was admission that the decedent’s wife received this money and 
failed account for it. The substituted trustee sought this proceed- 
ing surcharge her estate with the sum applied her own use. 

was held that although decedent’s wife was given testa- 
mentary power appointment, there was alternative disposition 
the trust property and the event her failure exercise the power, 
provision was made for its distribution. Under such circumstances the 
wife could not, appropriating the money her own use, terminate 
the trust without joinder the contingent remaindermen. The sur- 
charge $2,000 against the wife’s estate was 


Extent Power Appointment Where Failure Exercise Power 
Other Beneficiaries Existed 


Wooster Union and New Haven Trust Co., Supreme Court Errors 
Connecticut, Atl. Rep. (2d) 734 


Decedent, trustor under trust agreement dated December 26, 1926, 
delivered certain personal property defendant trust company, the 
designated trustee said trust agreement held trust for 
the benefit his wife and three unmarried daughters. Both decedent 
and his wife having died, the three daughters were entitled receive 
the income the trust equal shares, under the terms the trust 
agreement. The trust agreement provided that, the death any 
the daughters, her share the income was paid such persons 
she might appoint the manner designated the agreement or, 
lacking effective appointment the issue the deceased or, lacking 
such issue, the surviving daughters, their appointees their issue. 
The trust was terminate the death the last surviving daughter, 
issue any one them were living; but there were such issue, 
was continue for further period twenty-one years, unless the 
last survivor such issue died before the expiration that time, 
which event the trust would terminate decedent’s death. further 
provided that upon the termination the trust the trustee was pay 
transfer the principal the fund such persons the daughters 
might appoint or, default appointment their issue, any, 
compliance with certain directions contained the agreement. 
Daughter died 1930 without having exercised her power 
appointment and leaving issue. Daughter died and 


This account showed that the wife and her sold 1932, 
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her will, purported exercise her power appointment, provided 
that, should daughter the plaintiff the instant action, survive her, 
another sister should the latter predecease the testatrix, her issue, 
should receive one-half the income the trust which the testatrix would 
have been entitled receive had she lived, and further directed that 
its termination, ‘‘one-half the principal fund and its accumulations 
with respect which shall, the time death, have the right’’ 

daughter, brought instant action wherein she 
sought declaratory judgment the extent her right exercise 
the power appointment given her. 

was held that plaintiff had the right dispose not only the 
one-third part which she was primarily entitled, but also such 
part the income which would devolve her the result the 
failure either both the other daughters upon their death without 
issue exercising their respective powers appointment. 

The agreement gave each daughter upon the termination the 
trust power appointment only one-third the fund, and 
should any daughter fail exercise her power appointment, the 
trustee was pay her one-third share the principal her issue, 
none, the issue the other daughters, equal shares. Thus, 
none the three daughters had issue and any daughter failed 
exercise her power appointment, intestacy would follow. Under 
further provision the trust agreement the trustor gave each daughter 
power over ‘‘any and every part the income. The trust 
agreement gave each the daughters ‘‘full power appointment and 
direction’’ the disposition ‘‘any part the principal said 
trust fund which the issue such daughter would have been entitled 
receive except for the exercise such power appointment and direc- 
This latter language the agreement was interpreted showing 
that the trustor intended that each daughter should have power 
appointment over that portion the principal which her issue, the 
event there were such issue, might otherwise receive the termination 
the trust. was further held that the plaintiff had power 
appointment, the one-third part the appointment, which was 
primarily hers, and also over one-half the share the daughter 
who died without exercising her power appointment and left issue, 
and over the one-half daughter who exercised her power appoint- 
ment the one-half the principal over which she had such appoint- 
ment. The plaintiff surviving daughter had power appointment 
over three-fourths the principal. 


1 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Gifts Interest Wives 


Munter Commissioner, Tax Court. 


Taxpayers were sole owners, partners, two laundry businesses, 
each having undivided interest. May 1940, taxpayers 
and their wives entered into joint agreement which they contracted 
associate themselves partners, with each husband setting over his 
wife one-half his undivided one-half interest the laundries. The 
taxpayers’ wives contributed services the two businesses. The only 
possible capital contribution the wives was the alleged gift from the 
husband each. The taxpayers and their wives, subsequent the 
agreement, registered partnership under the Fictitious Names Act 
Pemnsylvania. The agreement provided that the taxpayers alone 
could fix their compensation from the business, and they governed 


the amount the distributable income. taxpayer could prevent 


the sale during the life the wife, the interest given her. death, 
neither wife had right testamentary disposition her interest. 
was also provided that each husband should succeed the interest his 
wife upon her death. The Tax Court held that despite the agreement, 
neither taxpayer intended nor effectuated valid, completed gift 
any interest the assets the business, and that the agreement was 
more than assignment income the taxpayers. Consequently, 
taxpayers did not relieve themselves the liability for tax income 
assigned, and they were taxable income from the business equal 
proportions. 


Transfer Contemplation Death 


Estate William Atwater Commissioner, Tax Court. 


Decedent, who died 1940, made gift property his wife, 
1928, when was years age. The gift was made primarily place 
the property out his ownership, that would not jeopardized 
losses which might sustain speculative transactions. 1931, 
transferred the bulk his property trust for the benefit his 
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wife and children, naming bank trustee. Decedent created the 
trust order improve the credit position business, which 
was interested, with the bank serving trustee. 1936, decedent 
deeded real property his children order that might longer 
burdened with its care. his daughter’s suggestion, decedent, also, 
trust, 1936, for the benefit his daughter-in-law, she 
had failed inherit any property from her parents. was held, 
the facts, that none the transfers were made contemplation 
death, part plan whereby decedent ‘‘systematically disposed 
nearly his entire estate over the succeeding years persons entitled 
his bounty,’’ although decedent had been conscious heart condition 
since was years age, which knowledge had caused him 
his health. 


Amount Received Surrender Life Estate Taxable Ordinary 
Income 


McAllister Commissioner, Tax Court, No. 87. 


Taxpayer was beneficiary $100,000 trust fund set her 
father-in-law. Her husband died 1937, when she was 32, and left her 
but 120 shares stock corporation. order establish her rights 


the trust, the widow was confronted with considerable litigation, and 
with more follow, she finally surrendered her life interest the trust 
for $55,000. This settlement was made 1940 with the approval the 
New Jersey Chancery Court. was held that the amount received 
taxable the widow ordinary income 1940. 


Trust Income Not Taxable Grantor-Trustee 


Taxpayer set irrrevocable trust for the benefit his son and 
any his after-born children. Taxpayer’s father served sole trustee 
until his death 1937 when taxpayer succeeded trustee. Corpus 
the trust consisted 10,000 shares stock company which tax- 
payer and other family members had large interest. Commissioner 
contended that the trust income for 1939, 1940 and 1941 was taxable 
the grantor the grounds that enjoyed such benefits and 
such powers control that the trust came within the Clifford rule. 
was held that the trustee had only such powers management might 
properly exercised trustee. The Clifford case does not apply, 
and taxpayer not taxable the trust income. 
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Transfer Trust Subject Possibility Reverter 


1903 the decedent created irrevocable trust for the benefit 
himself and remaindermen. The trust was endure for the lives two 

individuals and the survivor them, one whom died prior the death 
the decedent. The trust income was paid the grantor for life. 
Upon the termination the trust the principal was paid over 
the decedent, then living, and not, others. The decedent died 
1939, survived one the two measuring lives, and the trust was not 
terminated. majority opinion the Tax Court held that the corpus 
was properly included the gross estate. 


Power Borrow Trust Funds 


Peter Sinopoulo Collector Internal Revenue, District 
Court Oklahoma. 


Where the taxpayer, grantor and trustee two trust funds estab- 
lished for his children, retai unlimited control over the corpus and 
income, and loaned money from the trust for personal use, the 
powers retained were equivalent ownership and the taxpayer-settlor 
was taxable the trust income under Helvering Clifford, 309 
331. judgment state court which reformed the power the 
settlor alter the trust exclude the right revocation the 
right change the beneficiaries, did not preclude taxability the 
grantor inasmuch the decree did not limit the power the trustee 
determine between principal and income, thereby leaving him control 
distribution, should want find that was income 
distributed. 


Full Value Property Disposed Under General Power 
Appointment Included Gross Estate 


Estate Carl Reed, Tax Court, T.C. Memo, Docket No. 2955. 


Decedent had general power appointment will over part the 
corpus trust created the will his grandmother. exercised 
the general power his will. action involving the decedent’s 
will the State court held that the decedent had the power appointment 
and upheld his will. Trustees grandmother’s trust paid the court 
Other expenses incurred trustees were trustees’ bond premium 


Estate Harold Pratt, Commissioner, Tax Court, No. 106. 
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and attorney fees. one these items was paid the executors 
are paid them. Widow need funds for her support during 
settlement decedent’s estate claimed the widow’s exemption and 
executors paid the sum allowed State laws. was held that all 
property over which decedent had power appointment was properly 
included the gross estate. was held further that expenses 
trustees are not deductible administrative expenses executors the 
decedent’s estate, but that widow’s exemption payable under State law 
allowable deduction under Sec. 812 (b) (4), 


Unrestricted Control Investments Grantor 


Kohnstamm Collector Internal Revenue, District Court, New York 


Taxpayer created trust inter vivos which provided for the distribu- 
tion income his wife and children for the duration the wife’s life 
and until the children became years age. During their minority 
such income was paid the wife and held for their benefit. The 
grantor reserved the right direct the trustee sales and invest- 
ments. was held that the broad powers reserved grantor, together 
with the fact that the wife spent part the income received for the 
children’s benefit without consultation with grantor, gave the grantor 
such control over the trust property and the income therefrom 
make him the owner thereof for income tax purposes within the rule 
the Clifford 


Single Multiple Trusts 


Kohtz Family Trust, Harris Trust and Savings Bank, Trustee, 
Tax Court. 


Taxpayer was the trustee under trust agreement whereby settlor, 
conveying certain property consisting various securities the 
trustee, provided that the trust estate should divided into three 
shares, one for each settlor’s children, and that the share set aside for 
each child should held trust for such child for life, the share 
descend the death any beneficiary his descendants per stirpes. 
The trustee was authorized keep the trust property common fund 
instead making actual division thereof. For the calendar year 
1940, taxpayer filed three separate fiduciary income and defense tax 
returns. .The Commissioner contended that the trust agreement created 
with three beneficiaries; taxpayer contended that the 
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instrument established multiple trusts. The Tax Court, interpreting 
the intention the settlor, held that three separate trusts were created, 
one for each her rather than single trust wherein the 
three beneficiaries should have equal interests, and the fact that the 
property kept fund does not defeat the intention. 


Transfers Within Ten Months Death Held Taxable Being 
Contemplation Death 


Hackney Collector Internal Revenue, District Court, Florida, 
Case No. 768-J-Civil 


Decedent died testate the second day October, 1938, the age 
years. was survived his wife, and two sons. about 
December 21, 1937, decedent transferred certain property gifts his 
wife and two sons. The transfers were, therefore, made approximately 
ten months before decedent’s death. The executor, filing the Federal 
Estate Tax Return, did not include these gifts part the taxable 
estate the decedent, but the Commissioner Internal Revenue, upon 
subsequent audit the return, did include the gifts and assessed the 
tax thereon. The executor contended that the motive for the transfers 
was decedent’s desire reduce income tax. was held that under the 
circumstances the instant estate the saving income taxes standing 
alone was not sufficient overcome the statutory presumption relative 
gifts within two years prior death. should noted that all 
the transfers were made the same day, and had not been the 
practice the decedent make gifts members his family. 


Principal Trust Authorizing Invasion for Grantor’s Maintenance 
and Comfort. Held Includible Gross Estate 


Estate Ida Rosenwasser Commissioner, Tax Court, T.C. No. 128 


1930, the decedent, widow created trust substantially all 
her property, with her son trustee. The trust instrument provided 
that the net income the trust should paid the grantor during 
her life and that upon her death the trust assets should distributed 
equally among her children. also provided that the trustee, with the 
her children, might pay the grantor such 
further amounts from the principal the trust estate the trustee 
deem proper necessary order provide for maintenance 
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and comfort.’’ part the trust principal was ever paid the 
grantor. was held that the trust corpus the decedent’s 
gross estate. 


Trust Created 1911 With Reversionary Interest Held Con- 
templation Death 


Estate Thomas Leaman Commissioner, Tax Court 


Decedent created trust 1911 reserving the income himself for 
life. his death the corpus was paid his surviving children and 
the surviving issue way representation any children that pre- 
deceased him. was survived his wife, one son, and one grandchild. 
was held that the corpus his estate transfer 
intended take effect possession enjoyment death. Section 
811 Internal Revenue Code. 
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INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Savings 


TUDIES made Govern- 

ment economists indicate that 
the pre-war pattern the owner- 
ship liquid wealth this coun- 
try has changed. estimated 
that roughly per cent all in- 
dividual savings since Pearl Har- 
bor have been accumulated me- 
dium and lower income bracket 
groups under $5,000 year. 
The estimate total individual 
savings all groups for this four 
year period ending with 1945 
placed approximately $132 bil- 
lion. 

other words, families and 
single individuals comprising the 
year have saved about $59 bil- 
lion. This amount, may ob- 
served, exceeds the aggregate 
liquid assets owned all in- 
dividuals before Pearl Harbor. 


Before the war, most the 
savings were owned individuals 
with incomes excess $5,000. 
contrast, the great mass 
the people now have large liquid 
savings. The Treasury has esti- 
mated that million people, 
some per cent the popula- 
tion, have purchased Savings 
Bonds alone, outside other 
savings. More than per cent 


cash Government securities. 
the lower income groups, 
total savings accumulated during 
the war period the income 
classes under $2,000 year are 
estimated about $11 billion. 
This significant development, 
since this group generally 
placed the “no-savings” cate- 
gory because the that 
savings some are offset 
others. 


course, wartime shortages 
have also played decisive role 
the accumulation savings 
the lower income groups. The 
penditures both durable goods 
was 


tremendous. 
Overall deficiency consumers’ 
the three years, 
1942, and 1944, alone, 
placed $47 billion. this 
connection, all the estimated 
$11 billion savings the $2,000 
income group attributed 
these shortages. the $2,000 
$5,000 income category, some $29 
billion the $48 billion sav- 
ings also attributed short- 
ages goods. Obviously, such 
shortages were not heavily 
sponsible for the accumulated 
wartime savings income classes 
above $5,000 year. 
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Debt History 


This country has always fol- 
lowed the practice retiring its 
national debt. records 
that the American people have 
regarded public debt with dis- 
favor since the very inception 
the Republic. 

When the Revolutionary War 
was over, there was heritage 
$52 million debt from the re- 
sults the conflict. This amount 
was increased $75 million when 
the Federal Government assumed 
State war debts, but was reduced 
$45 million before the War 
1812. The latter was chiefly 
financed borrowing, however, 
and resulted the debt soaring 
new peak $127 million 
the beginning 1816. note- 
worthy, nevertheless, this 
amount was entirely paid off with- 
the ensuing years. 


the time the Civil War 
rolled around, the debt had again 
lion. This increase was due 
the expenses incident the Mexi- 
can War, plus later deficiencies 
current revenues. the conclu- 
sion the War between the 
States, were the billion dol- 
lar class, with debt total 
nearly billion. Repayment 
over two-thirds this amount 
was effected mid-1893, how- 
ever, when the debt declined 
$961 million. 

The Spanish American War 

and other subsequent events wit- 
billion before entered 
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August, 1919, the debt was 
$2614 billion. But this sharp 
rise was followed equally 
notable decline. the end 
1930, the debt had been cut 
$16 billion, which represented 
average 
nearly billion for the decade. 

But the tradition peacetime 
reduction debt was broken 
the the result Govern- 
ment spending aimed 
viating economic conditions. 
May, 1934, were back the 
World War peak. When Ger- 
many invaded Poland 1939, 
the national debt was past $40 
billion. 

Today, are told that our 
debt may hit $300 billion before 
ties halted. Today, also 
witness considerable difference 
opinion, some circles, over the 
hoped, nevertheless, 
sanity will reassert itself and 
that intelligent program 
gradual debt retirement will 


Money Circulation 


Although currency circula- 
tion has risen $18 billion the 
five year period ended June 30, 


1945, tax evaders 
market operators have accounted 
for only portion 
this rise. According Daniel 
Bell, retiring Undersecretary 
the Treasury, some part 


the currency outflow 
due illegal activities, but 
has been relatively small factor 
the currency expansion. 

The Undersecretary enume- 
rates the following basic factors 
which have resulted the in- 
crease money circulation. 


Distribution income dur- 
ing World has been al- 
tered significantly. Millions 
families, formerly below the 
subsistence level, have been re- 
ceiving decent incomes for the 
first time. some cases, their 
currency holdings have been in- 
creased from zero several 
hundred dollars. 

The level business activity 
higher than ever before our 
history, and this 
much larger holdings currency 
business than ever before. 

Inconvenient banking facili- 
ties, with respect time and 
place, have also added the ex- 
pansion. Many workers 
been employed odd hours and 
places where nearby banking 
facilities have been unavailable. 


Treasury Financing 


connection with Treasury 


financing for this five 
year period, Mr. Bell observed 
that the Federal Government 
spent $323 billion 
$133 billion taxes. This left 
deficit $190 billion which 
had financed. this lat- 
ter sum, all but $68 billion was 
placed Government securities 


non-bank investors. However, 
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the purchase Government 
bonds bank investors resulted 
corresponding increase 
bank credit. Accordingly, 
the $68 billion increase, $38 bil- 
lion went into bank demand de- 
posits. $12 billion emerged 
bank time deposits, while the re- 
maining $18 billion was retained 
currency. 

With the public debt soon 
exceed $270 billion, 
terest charges the next few 
years will over billion. To- 
day, the average rate interest 
1.94 per cent, and net borrow- 
ings during the war were financed 
average rate around 1.8 
per cent. The latter compares 
with the average World War 
rate 4.25 per cent. 
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Mr. Bell stated that low in- 
terest rates were not only bene- 
ficial with respect the carrying 
the debt burden, but were 
favorable for the entire economy 
well. 


Economic Stability 


Speaking before the Economic 
Club New York, Max 
Gardner, Advisory Board Chair- 
man the OWMR, asserted 
that “economic stability will 
achieved when the entire popu- 
lation this nation 
opportunity and willingness 
work contribute the welfare 


Mr. Gardner pointed out that, 
while willingness work essen- 
tial economic stability, this, 


itself, not enough. Other 
factors are also fundamental 
the attainment stable society. 
Furthermore, noted, the key 
economic stability will not 
found the past—that can- 
not find these factors looking 
backward. For although 
years have passed since 1929, 
the economic and social progress 
since the boom year nearer the 
equivalent hundred years. 

fact, the boom 1929 looks 
rather pitiful today. 
year, had less than $100 bil- 
lion production, comparison 
with the wartime achievement 
$200 billion. And because the 
growth our labor force and 
our productive efficiency, mere 
1929 rate production would 
leave nearly million workers 
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unemployed. This far more 
than the total out work during 
the worst years the depression. 

Stability not synonymous 
with security and Mr. Gardner 
feels that shall not achieve 
stability are satisfied with 
our present standards. The key 
set our sights ever higher, and 
strive for goals high pro- 
duction. 


Postwar Program 


“Jobs, Production and Living 
Goldenweiser, the Reserve Board’s 
economic adviser, states that the 
Board will need wide powers over 
credit the postwar period. Not 
only. will the Board need all the 
powers over the general volume 
and cost money that had 
the War years, but additional 
authority over member bank re- 
serves are urged well. Also 
required the perfection and the 
expansion the instruments 
selective credit 
quired recent years. Use 
the above devices constitutes part 
the Board’s program for full 
employment, outlined its 
economic experts. 

The Board’s program for full 
employment includes framing 
corporate tax laws that taxes 
will largely fall income which 
not paid out dividends. 
Whether this would involve re- 
vival the undistributed profits 
tax not stated. Taxes con- 
sumption are recommended 
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held minimum because 
their regressive nature. sug- 
gested that income taxes the 
lower income groups should 
kept low revenue needs will 
permit. 

connection with 
rates, because the need for 
avoiding wide fluctuations the 
value Government securities, 
long term interest rates should 
not permitted rise substan- 
tially. Clearly abandoning the 
concern frequently stated con- 
servative quarters 
balanced budgets, the Board 
study flatly maintains that “there 
nothing sacred the budget 
and itself.” 

periods depression,” 
the study states “it cannot 
balanced; the choice then 
tween unbalancing deliberately 
doing what needs done 
bring prosperity and having 
become unbalanced decline 
revenue and emergency out- 
lays reluctantly made but un- 
avoidable. periods pros- 
perity, with reasonable tax 
the budget would 
balance. fact surplus for 
reduction the public debt would 
likely. 

“If rational economic policy 
pursued successfully, the 
budget would not the major 
difficulty with which the economy 
would have contend. There 
just little excuse for expecting 
method improving conditions 


for considering budget de- 
ficit—regardless how incurred 
—to remedy for depression. 
How the Government raises taxes 
and spends funds more impor- 
tant the economy than the 
balance struck the Treasury’s 
books. 

“The corollary this view 
the budget that expansion and 
contraction the public debt will 
depend the phase the gen- 
eral economic program. 
public’s attitude toward the size 
the debt will present important 
psychological pro- 
blems that cannot 
The debt also has bearing 
the proportion national income 
that frozen into fixed charges, 
which must year-in and 
year-out, regardless the phase 
the cycle. the result 
war, the public has choice but 
accept public debt mag- 
nitude beyond the dreams the 
wildest spender decade ago. 
There should general accep- 
tance the public the rational 
view that there nothing alarm- 
ing the present size the 
active condi- 
tion business maintained. 
The long-term part the debt 
can viewed preferred me- 
dium conservative investment, 
such consols were pre-war 
England, and short-term 
debt can fluctuate response 
changes the demands made 
the budget different phases 
the economic program.” 
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study Liabilities the Basis 
for Investment Policy 


Purpose Primary and Second- 
ary Reserves 


Character Secondary Reserves 

Application Secondary Reserve 
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Test the Effect Govern- 
ment Financing the Banking 
System 
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Principles the Total Deposit 
Structure 
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465 Main Street, Cambridge, Mass. 
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the outstanding prob- 
lems banking these days 
the maintenance adequate 
liquidity. Especially important 
the proper handling inflated 
deposits resulting from war financ- 
ing. The author, who has had 
more than fifteen years experience 
the investment officer 
medium sized bank, discusses such 
subjects as: Study Liabilities 
the Basis for Investment Policy; 
Application Secondary Reserve 
Principles Pre-War Deposits; 
the Effect Government Financ- 
ing Commercial Banking; 
Economic Factors which Influence 
the Trend Interest Rates; the 
Value War Loan Deposit 
Account. The book contains 
wealth practical suggestions for 
the wartime investment policy 
the smaller banks. 


Enclosed find check for $1.50. Please send postpaid copy “Secondary 


Reserves and the Investment Wartime Deposits” Frederick Marriner. 
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America has much thankful for. 


Abroad overcome enemies whose 
strength not long ago sent shudder fear 
throughout the world. 

home have checked enemy that would 
have impaired our economy and our American 
way life. That enemy was inflation—runaway 
prices. 

The credit for this achievement, like the credit 
for military victory, belongs the people. 

You—the individual American citizen—have 
kept our economy strong the face the great- 
est inflationary threat this nation ever faced. 

You did simple, everyday acts good 
citizenship. 

You put, the average, one-fourth 
your income into War Bonds and other savings. 
The 85,000,000 owners War Bonds not only 
helped pay the costs of war, but also contributed 
greatly to a stable, prosperous postwar nation. 

You, the individual American citizen, also 
helped by cooperation with rationing, price and 
wage controls, by exercising restraint in your 
buying and by accepting high wartime taxes. 

All those things relieved the pressure on prices. 


THE TASK AHEAD 


now set our faces toward this future: pros- 
perous, stable postwar America—an America 
with jobs and opportunity for all. 

achieve this must steer firm course 


Message 
Americans 


from 
The Secretary of the Treasury 


between an inflationary price rise such as followed 
World War I and a deflation that might mean 
prolonged unemployment. Prices rose more 
sharply after the last war than they did during 
the conflict and paved the way for the depression 
that followed—a depression which meant unem- 
ployment, business failures and farm foreclosures 
for many. 

Today you can help steer our course toward 
America: 


—by buying all the Victory Bonds you can 
afford and by holding on to the War Bonds you 
now have 
—by cooperating ‘with such price, rationing 
and other controls as may be necessary for a 
while longer 
—by continuing to exercise patience and good 
sense with high faith in our future. 
The challenge to America of switching from war 
to peace with a minimum of clashing gears is a 
big one. : 
But it is a small one compared to the tasks 
this nation has accomplished since Sunday, 
December 7, 1941. 


Secretary of the Treasury 


A Government message prepared by the War Advertising Council; and contrib- 
Uted by th.s magazine in cooperation with the Magazine Publishers of America, 
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the last four years, the Christ- 
mas phrase “Peace earth, good 
will has had pretty hollow, 
bitter ring. 

This year, won’t. 

And surely, one thing each 
will want this Christmas 
give thanks that peace has finally 
come us— both peace—and victory. 

One other thing ought do: 

our giving, this year, let’s choose 
—firse—the kind gift that helped 
bring and victory and will 
now help enjoy them. 


Victory Bonds take care the men 
who fought for money 
heal them, give them fresh start 
the country they saved. 


Victory Bonds help insure 
sound, prosperous country for all 
live and work in. 


Victory Bonds mean protection 
emergencies—and forthings 
want ten years from now. 


Choose—first—the finest gift all 
the world, this Christmas. 


Give Victory Bonds! 


Give the finest gift VICTORY BONDS! 
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